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ISSUANCE, ACCEPTANCE AND RELIABILITY

THURSDAY, JUNE 19, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2 p.m., in Room
2237, Rayburn House Office Building, Hon. John Hostettler (Chair
of the Subcommittee) presiding.

Mr. HOSTETTLER. The Subcommittee will come to order.

In the wake of the attacks of September 11, the Federal Govern-
ment has reassessed almost every aspect of American life to ensure
that our country and its people are protected against terrorist
threats. This Subcommittee has played an active role in that effort.
We have learned from those attacks and from other attacks carried
out by aliens in the United States over the past decade that those
who have come to our country to do us harm have identified and
exploited weaknesses in our law enforcement efforts generally and
in immigration enforcement specifically.

In the past few months, increased attention has been directed to
the law enforcement and national security implications of local ac-
ceptance of consular identification cards. By way of background,
consular identification cards have been issued by foreign govern-
ments to their nationals living abroad for over a hundred years.

Historically, foreign governments have issued these cards to en-
able their citizens abroad to seek consular assistance when they
needed help. Since early, 2002, however, those cards have served
a new purpose. This is when the Mexican Government redesigned
their consular identification card known as the Matricula Consular
and began promoting it for local acceptance in the United States.

Those efforts have largely been successful. To date, more than
402 localities, 32 counties, 122 financial institutions and 908 law
enforcement agencies accept the Matricula for identification pur-
poses.

Those documents are accepted for several different transactions.
They can be offered as identification at the police stops, to open
bank accounts, to register for local services, to qualify for sub-
sidized housing and even, reportedly, to board airplanes.

Over the past 2 years, more than a million and a half Matriculas
have been issued by Mexican Government agencies in the United
States. Mexico’s success in promoting its consular identification
document has prompted other countries to follow its lead. Guate-
mala has begun to issue consular identification cards to its citizens
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in our country, and several other countries are planning to do the
same.

As the issuance and acceptance of those documents has become
more widespread, however, criticism of the documents and of do-
mestic acceptance of the documents has increased.

One of the main objections that has been raised against local ac-
ceptance of the cards is that such acceptance encourages illegal im-
migration to the United States. With limited exceptions, all aliens
who are legally present in the United States possess either U.S.
Government issued cards or passports, documents that are com-
monly accepted for many transactions. Critics have argued, there-
fore, that the only aliens in the U.S. Who need identification, addi-
tional identification documents, other than passports and U.S.-Gov-
ernment issued documents, are those who are illegally here. Many
have therefore questioned why a country that expends so much en-
ergy and money to protect its borders would go to such effort to
make it easier for aliens illegally in the United States to remain
here.

It has also been argued that domestic acceptance of consular
identification cards in the U.S. Possess a law enforcement and na-
tional security risk because the documents themselves are not reli-
able or secure. These critics assert that the processes that foreign
governments have instituted for issuing consular identification
cards are susceptible to fraud and that the stated procedures for
issuance of the documents are not uniformly followed.

Critics have also argued that there are no safeguards in place to
ensure that multiple cards are not issued to the same individual
and that there is no centralized database of the cards that foreign
government agents have issued in our country.

The lack of such safeguards is an issue because reports indicate
that counterfeit Mexican birth certificates are readily obtainable.
For example, in September, 2002, the largest stash of counterfeit
documents in Washington State history was seized. Police and Jus-
tice Department agents found specialty papers to print Mexican
birth certificates along with other documents and $10,000 worth of
computer equipment.

Because the issuance process for consular identification cards are
not always followed and because the absence of safeguards on those
processes, critics have argued that cards have been issued to appli-
cants who have few, if any, identifying documents. There appears
to be some merit to these claim. This Subcommittee has received
credible reports about aliens who have been arrested carrying mul-
tiple consular identification cards bearing their own pictures but
different names.

Of particular note is a memo sent by the Border Patrol agent in
charge in Riverside, CA, to the sheriff of San Bernardino County,
who was considering allowing his deputies to accept the Matricula.
The patrol agent in charge explained that his office had arrested
many Mexican aliens who had in their possession multiple valid
Matriculas in different names. These arrestees included one known
alien smuggler with an extensive criminal history found in a house
with 25 of the smuggled. He had seven Matriculas in his posses-
sion, each bearing his picture and each in a different name.
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In addition to concerns about the reliability and security of con-
sular identification cards, some observers have also argued that
foreign government efforts to gain local acceptance of those cards
violates our national sovereignty. They assert that foreign govern-
ments should not be allowed to lobby U.S. States and localities to
accept the cards, because the purpose of that lobbying is to under-
mine our Federal immigration laws and our national immigration
policies.

They also argue that because States, localities and the Federal
Government do not have access to consular information, the duty
of verifying that a document is valid is improperly taken away from
U.S. Authorities and given to agents of foreign powers who reside
in the United States. This places U.S. Law enforcement at the
mercy of those foreign governments, whose interests, particularly
with respect to illegal aliens, may not be the same as ours.

On a related note, many question whether it is proper for cities
and towns in the United States to accept documents that are not
regulated by the U.S. Government or the States.

In this regard, I note the Supreme Court has held that, quote,
for reasons long recognized as valid, the responsibility for regu-
lating the relationship between the United States and our alien
visitors has been committed to the political branches of the Federal
Government, end quote.

Congress has plenary authority over substantive immigration de-
cisions under the article 1, section 8 clause of the Constitution giv-
ing Congress the power, quote, to establish a uniform rule of natu-
ralization, end quote.

Given this grant of power, Congress plainly must have the ability
and the opportunity to regulate any document that would allow an
alien to reside in the United States.

Because there is no method for regulating issuance of consular
identification cards, critics of those cards assert that there is no
way to ensure that issuance procedures for the cards are followed
and that cards are not improperly issued in exchange for bribes.

In light of the aforementioned concerns, a growing number of lo-
calities have opted not to accept consular identification card. In
May, the State of Colorado restricted public acceptance of the docu-
ments; and the American Association of Motor Vehicle Administra-
tors issued a resolution stating that it was, quote, premature to
recommend the use of any foreign consular ID, end quote, in
issuing a driver’s license or State ID.

Because of the serious nature of the concerns that have been
raised about the security and reliability of consular identification
cards and the sovereignty and national security implications posed
by domestic acceptance of those cards, the Subcommittee has de-
cided to open an investigation into both the issuance and accept-
ance of the cards. This hearing is a critical part of that investiga-
tion.

In conclusion, I note that foreign governments have issued in-
creasing numbers of consular identification cards in the U.S. At the
same time, agents of foreign powers have expanded their attempts
to seek local acceptance of those documents. Given these facts, it
is incumbent upon this Subcommittee to fully explore the impact
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of these foreign governments’ efforts on U.S. Law enforcement and
on our national security and sovereignty.

I turn now to my colleague, the Ranking Member, Ms. Jackson
Lee, for any opening statements she would like to make.

Ms. JACKSON LEE. Thank you, Mr. Chairman, for this hearing,
as well for some of the points that I believe I heard in the course
of your testimony, terminology such as local uses, State uses, and
domestic acceptance. So I thank you for the opportunity to explore
this in the detailed way in which we should.

I would ask at this time to be allowed to offer my opening state-
ment and to be able to include it in its entirety in the record as
I proceed.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. Let me emphasize our purpose for being here
in this Committee. As I understand it, this is a Committee that
deals with the immigration policies of the Nation; and I am proud
to serve on it. I am also proud to note that the 18th Congressional
District in Houston, TX, is the host to the Mexican consulate office;
and I have spent a lot of hours with the Consul General there,
watching the proceedings and the services that are granted to
those members of our community.

Mr. Chairman, I want to also acknowledge and thank you pub-
licly for the fact that we will, in the next week, hold a hearing on
the smuggling of illegal immigrants into this Nation, obviously,
hzvith a look to the northern border as well as to the southern bor-

er.

But I am likewise a member of the community that suffered a
great loss with a number of individuals who died in the very tragic
incident that occurred about 3 or 4 weeks ago. Many of the family
members of those deceased were, of course, from the Houston area.
We suffered greatly, enormous impact on families burying loved
ones and memorials and also stories about those individuals who
have come here simply for an opportunity.

I use that as a backdrop; and might I use just another backdrop,
anecdotal story?

Mr. Chairman, I say this—we have not had a chance to discuss
this—but I note a report that has just come out by Amnesty Inter-
national discussing the treatment of children of immigrants who
are detained.

In our legislation last year, my colleague and myself, Congress-
woman Lofgren, moved the handling of nonadult children who are
in nonimmigrant status to be handled by HHS, Health and Human
Services. I think it would be very helpful for this Committee, be-
cause of the very dire comments being made by this report, which
I would be happy to share with you, that we would also like to ex-
plore how the children are being treated at this point, and maybe
we can have a conversation; and I only say that because we have
been working together. I think these hearings are instructive.

With that as a backdrop, however, and knowing what our role is
here, again I want to emphasize that I believe that the issue is
whether or not these documents are used to equate or connote im-
migrant status, whether in fact they bestow upon anyone an ad-
justed immigrant status. I think that is the question; and as we
proceed in our hearings I hope that these are the questions that
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will be answered. I don’t believe—and if I pronounce it correctly—
the Matricula Consular card has become or should become an im-
migrant issue.

The Matricula is not issued as an immigration document, and it
has no immigration purpose. The Government of Mexico has been
issuing Matriculas at their consulates around the world for more
than 130 years. They are getting prettier. The consulars do this to
create an official record of its citizens in our countries.

Matricula is legal proof of registration with the consulate so that
you can be helped, your families can be helped. The consulate in
Mexico was—in Houston, rather—was particularly helpful during
this tragic time when families were able to come and send mes-
sages back home on the status of their loved ones. This registration
facilitates access to protection and consular services, because a cer-
tificate is evidence of Mexican nationality.

When we had tragic incidents with an unfortunate confrontation
with the police, a tragedy of police brutality, the consular was able
to reach the family because of the knowledge of the individual who
died. Last year alone more than a million of these cards were
issued to Mexican citizens living in the United States. It does not
provide immigrant status of any kind. It cannot be used for travel,
employment, or driving in the United States or in Mexico. The
Matricula only attests that a Mexican consular has verified the in-
dividual’s identity.

Now, we do know that there have been some State jurisdictions
that are very kind—but that is a State issue—and they have their
own guidelines in which to determine how they want to use those
cards. Again, local uses, State uses, domestic acceptance have noth-
ing to do with grant of immigration status.

The Matricula, however, does have some nonconsular uses. For
instance, because it is an identification card, it provides Mexican
nationals in the United States with access to banking services. Is
that not better, Mr. Chairman, than moneys that can be held in
places where these individuals become victims because they know
their money is under a mattress or somewhere else? Isn’t it better
to have the banking institutions of America to be able to have
these resources and, of course, to track whether or not any of these
accounts are being used for illegal activities?

That is an asset to us. That helps law enforcement.

Without an acceptable identification card, many Mexican nation-
als in this country cannot open checking or savings accounts or use
any other banking services. In 2002, Latino immigrants sent more
than $30 billion to their families in Latin America. The cost of
making such transfers is much higher if the person making it has
to use a money-transmitting business such as Western Union or
Moneygram instead of a regulated financial institution such as a
bank or credit union.

No insult to Western Union or Moneygram. Keep going. But I
can’t imagine banks in America turning down $30 billion of inter-
est that they can gain while having these accounts.

Moreover, the banks and credit unions want the Latino banking
business. United States banks plan to spend at least $8.5 billion
through 2005 to attract Hispanic customers.
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The availability of banking service is a safety issue, too. Latinos
are more likely to be victims of violent crime than any other racial
or ethnic group. Much of this crime relates to the perception of
criminals that because Latinos do not have bank accounts they
carry large amounts of cash. As a result of this problem, police de-
partments across the country support the use of the Matricula to
enable Latinos to use mainstream financial institutions as a means
of reducing crime and violence.

As I look at the various witnesses, I am delighted to see Con-
gressman Gutierrez. I know that he has long worked on these
issues, particularly this card; and I would be very interested to
hear his assessment of whether we go forward with this or we go
backwards in our effort to either regulate or eliminate the oppor-
tunity.

In an attempt to assist efforts to destroy the financial network
that supports al Qaeda and other terrorist organizations, I believe
the Committee on Financial Services enacted legislation to reform
money-laundering laws. The enacted provisions were incorporated
into the USA PATRIOT Act, and clearly these bank accounts would
be a great asset to distinguish the bad guys from the good guys.

Customer identification provisions in this Act have a direct im-
pact on the use of the Matricula as a legitimate form of identifica-
tion to allow consumers to open bank accounts. Specifically, 326 of
title III adds a new subsection that requires the Secretary to pre-
scribe regulations setting forth minimum standards for financial
institutions that relate to identification and verification of any per-
son who applies to open an account. These regulations, Mr. Chair-
man, permit banks to accept identification cards issued by foreign
governments. The regulations went into effect, but anti-immigrant
groups and some State and Federal officials had expressed opposi-
tion, but they went into effect June 9, 2003.

My good friend, Mr. Gallegly, has introduced a bill that would
make it more difficult for these Mexican citizens of the United
States to use these cards. In his bill, the Identification Integrity
Act, H.R. 687, would prohibit the Federal Government from accept-
ing identification documents issued by foreign governments.

I believe frankly, that this is a State Department issue. The
issue deals with the consular offices. Yes, we do deal with the State
Department as it relates to visas, but I believe we need to be sure
that these documents, as the legislation wants to do, as issued by
a foreign government, are not to be utilized like they are, which is
the right thing to do. We are suggesting—or he is suggesting that
the passport should be the only purpose.

I raise concerns over this and hope that, as we proceed, we will
find out that we have many classes of aliens applying for relief who
are not required to be in possession of a valid passport and typi-
cally will not have one in any event. So these aliens who have dif-
ferent statuses should not be precluded from having some sort of
identification. I hope that, as we proceed with this, we will find
that there is a better way to address any concerns that my good
friend has.

Therefore, we need to understand that many of those who have
ID cards come from places who are Canadian nationals and have
many other statuses. So I hope that as we move toward this hear-
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ing we will be sincere in our intent to get information. We will find
out that some cures are better than the illness and that we will
hope and realize that bank accounts that can be traced are better
than those who cannot be and that taking the documentation does
not grant any sort of immigration status to anyone who does not
have the status originally through the proper documentation.

With that, Mr. Chairman, I thank you very much for your indul-
gence and kindness. I look forward to this hearing.

Mr. HOSTETTLER. I thank my colleague for her opening state-
ment.

Without objection, all opening statements can be entered into the
record. But is there a Member that would like to make an oral
statement at the opening?

The gentleman from Utah.

Mr. CANNON. Thank you, Mr. Chairman.

I appreciate the opportunity to have this hearing today. For 130
years, the Government of Mexico has issued consular ID cards to
its nationals traveling and living abroad. In recent years, the Mexi-
can Government has made an effort to issue identification cards,
called the Matricula Consular, to many of its citizens who have im-
migrated from Mexico to the United States.

The statistics indicate that more than 800 law enforcement agen-
cies and 74 banks now accept the consular ID for identification
purposes. I doubt that anyone would argue that Mexico has the
right to issue identity cards to its citizens, just as I doubt that any-
one would argue, I think, that Government agencies of the United
States have the right to determine whether to accept these cards
as proof of identification or not.

The real issue before us today is whether the Federal Govern-
ment should prohibit, restrict or encourage rules of these cards
which are used by both legally documented and illegal immigrants.
I believe we should start with the assumption that we should ac-
cept the consular ID cards as proof of identification under certain
conditions.

I would propose that we ask the Department of State to work
with their counterparts in other governments that are now issuing
consular ID cards under certain conditions. One condition can be
that the foreign consulates share their registration lists with U.S.
Government officials, and another condition can be that important
information contained on the consular ID cards is shared with the
United States Government. Another condition could be an agree-
ment on the standards for issuing certain types of IDs and the
records relied upon to issue them. I suggest that we work in a col-
laborative environment to share our security concerns and work to-
gether toward more secure borders.

I am open to the debate whether this information is best shared
with agencies within the Federal Government or with those in
State and local governments. But I believe this is sound policy that
Wil}ibeneﬁt our country as well as those individuals receiving those
cards.

I have taken time to visit with Government officials from Mexico
about the security safeguards that they now implement in their
identity cards. Since this panel of witnesses does not include any
representatives from the countries now issuing consular ID cards
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or officials from the State Department who deal with the consular
issues, I would encourage the Chairman and each Member of the
Committee to check these things out personally.

I have firsthand—or have seen firsthand that these identification
cards contain modern security safeguards that are designed to pre-
vent falsification and to ensure that law enforcement officials from
both Mexico and the United States are able to determine their au-
thenticity. In many cases, these identification cards have move se-
curity enhancements than official American documents. Each card
bears a photo of the applicant, taken at the consulate, a legal ad-
dress, signature and a serial number. This information can provide
law enforcement officials with a readily recognizable and traceable
ID.

After the tragedy of September 11, the public attention on our
Nation’s borders and national security has become even more fo-
cused. The more we can do to enhance the identification of immi-
grants and visitors traveling within our borders, the safer our soci-
ety becomes. This is especially true in cases involving illegal immi-
grants, where law enforcement has little other information to help
them in solving crimes and tracking illegal activities.

In addition to enhancing our national security, consular ID cards
can deliver substantial economic benefits to both the holder of the
card and to U.S. Economy in general. The card can be especially
important as a means to open a bank account. I propose you exam-
ine the convenience of a bank account, something most of us here
take for granted. When you open a bank account, you can carry an
ATM card and not large quantities of cash. You can save money
safely for an emergency or a rainy day, in a place where it can gain
interest. Establishing a bank account can allow an immigrant to
qualify for a loan, enabling him to purchase a car or a home, or
it can provide an immigrant with a chance to invest further in the
community in which he lives.

I don’t think anything would affect our economy more directly
and more quickly than allowing people who are here as immi-
grants, legal and otherwise, to buy homes. That could literally dou-
ble the new number of new homes we build a year in America.

Banks eliminate the need for costly wire transfers or other cash-
based systems that can charge incredibly high rates. In addition,
unbanked cash is an open invitation to crimes. Rates of muggings
and burglaries are higher in societies where cash is carried. Bank
accounts can also reduce the worries and anxieties of migrant farm
workers who move seasonally from State to State.

The economic benefits to our own business and communities are
obvious. Local banks gain more business. The savings rate in our
country is improved, crime is reduced, and immigrants are more
likely to make big-ticket purchases that bolster the local economy.

Throughout our Nation’s history, we have succeeded in inte-
grating immigrants into the economic fabric of our community.
Some critics of the consular ID cards have objected that they grant
amnesty to illegal immigrants at a time when we should be crack-
ing down on them because of worries how they are connected to
terrorism. But these cards pose no threat, no risk to our anti-ter-
rorist efforts. Rather, the absence of identification poses a real
threat.
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These cards can simplify the identification of immigrants and fa-
cilitate their contact with Americans and our institutions. They
should be considered a benefit to public safety, not a liability. In-
deed, it seems that many law enforcement officials and agencies,
over 800 as of today, are among the most vocal proponents of the
use and promulgation of these cards.

Contrary to what critics argue, the consular ID card does not
change this Nation’s laws relating to immigration or the amnesty
of illegal aliens. This debate is not simply a domestic issue. The
Mexican immigrant community in the United States is vital to the
success of the Mexican economy, which in turn has a big impact
on our own economic well-being.

Mexico is our second largest trading partner that buys as many
of our exports as China, Great Britain, Germany and Italy com-
bined. Besides opening a great deal of economic activity which is
currently being conducted in the shadows, the consular ID cards
offer us the opportunity to work with Mexico on refining immigra-
tion policies in ways that advance our mutual interests.

I would like to see the United States prohibit some uses of the
Matricula card while encouraging others, but, to do so, we will
have to engage the Mexican Government in a realistic dialogue on
these subjects. As we continue to improve our border security, we
must simultaneously seek to increase legitimate flow of investment
and trade and new immigrants that are so essential to our econ-
omy and our standing in the world.

September 11 has not changed that need. We should move be-
yond reforms that merely increase law enforcement’s power. We
need to bring greater coherence and strategy to the patchwork of
laws we call our immigration policies, so those who want to harm
America will have fewer opportunities to do so but those who seek
opportunity and freedom will have more ways to contribute to our
society.

I hope we can overcome this reluctance to reform, but in the
meantime that we can take a realistic look at the practices of the
Mexican Government in issuing consular IDs, which may actually
makf our communities safer and produce more positive economic
results.

Thank you, Mr. Chairman. I yield back my time.

Mr. HOSTETTLER. Thank the gentleman from Utah.

The gentlelady from California, Ms. Sanchez.

Ms. SANCHEZ. Thank you, Chairman Hostettler and Ranking
Member Jackson Lee, for holding this important hearing. I want to
thank the witnesses, too, for coming here today to share their in-
sights on the consular identification cards.

In recent months, concerns have been raised about the use of
consular identification cards, and it is interesting to me that these
concerns are surfacing now, since such cards have been used for
many years.

Mexico, for example, has issued consular identification cards
since 1871. In fact, consular registration of Mexican nationals as-
sists Mexican consulates in complying with the functions recog-
nized by the Vienna Convention on Consular Relations. In addition,
as a sovereign nation, Mexico is entitled to issue such identification
cards to foreign nationals. This was made clear by recent state-
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ments made by Asa Hutchinson, the Under Secretary of Border
and Transportation Security.

Consular identification cards are accepted by banks, financial in-
stitutions and police officers in order to prove the bearer’s identity.
At least 80 banks in over 100 cities and hundreds of police depart-
ments accept the Mexican consular ID. In fact, the consular identi-
fication card is more fraud-proof than any passport or U.S.-Govern-
ment-issued ID.

Contrary to what has been said, these cards do not legalize the
status of any immigrant; and they cannot be used to obtain any im-
migration or citizenship benefit, including work authorization or
the right to vote.

Mexican consulates explain this to every applicant. Despite these
facts, some Members of Congress have begun arguing that these
cards should not be accepted in the United States. This approach,
if taken, may be more than just unnecessary, it could be detri-
mental to U.S. Interests and national security.

As a party to the Vienna Convention on Consular Relations, the
United States is under an obligation to comply with the non-
discrimination provisions of that Convention. Those provisions call
for parity and reciprocity among parties to the Convention. The
Convention specifies that better or worse treatment will not be con-
sidered discriminatory as long as the same favorable or restrictive
treatment is also applied to U.S. Citizens in the, quote, unquote
sending state. In other words, whatever treatment we give Mexican
consuls, the same treatment will be applied to U.S. Consuls in
Mexico.

So if we use high barriers to Mexican nationals who want to live,
do business or travel in the U.S., then we can expect that those
same high barriers will be used against U.S. Citizens in Mexico.
This kind of practice unnecessarily creates difficulties for U.S. Citi-
zens and businesses.

At the same time, I do recognize that there are concerns related
to the use of the Matricula Consular. Some people worry that these
cards are not in fact sufficiently fraud-proof. Others worry that ac-
cepting these cards will make life easier and more enticing for im-
migrants who come here illegally. And a third concern is that ac-
cepting these cards from Mexico now will set a precedent we may
not want to continue when other less friendly nations try to use
similar cards.

I look forward to hearing from the witnesses, and I am hopeful
that all of us will come to agree on the value of consular identifica-
tion cards and the foolishness of banning their use in this country.

I thank you and yield back the balance of my time.

Mr. HOSTETTLER. I thank the gentlelady.

The Chair recognizes the gentleman from California, Mr.
Gallegly.

Mr. GALLEGLY. I thank the gentleman.

I would like to have unanimous consent to have a written open-
ing statement placed into the record subsequent to the meeting.

Mr. GALLEGLY. I would just like to make a very brief opening
statement.

I was just handed a document that was placed on the table in
violation of Committee rules by an organization that represents
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itself as the National Council of La Raza National Immigration
Law Center. There may be—if there is someone here that has been
putting this document out in violation of rules, I would ask that
they please not do that if they do have any respect for the law.

I did take the liberty, though, to read one sentence in the docu-
ment that they passed out, saying how harmful this would be to
legal immigrants.

I have asked many people over recent months: Who has a need
for this document other than an illegal immigrant? Not a legal im-
migrant, but illegal immigrants and international terrorists or a
criminal seeking another form of identification? And to date I don’t
have any explanation.

If someone is a legal resident of the United States, they have any
other number of forms of identification, and they don’t need this
form of identification.

I think in all of my years that I have been on this Committee—
and this is my ninth term in Washington, I have been on this Com-
mittee for 10 or 12 years—I don’t see any issue that is as poten-
tially dangerous to the sovereignty, and it invites tremendous op-
portunity for terrorism in this country with this form of docu-
mentation. We have no control over the issuance.

I would just like to say that if there is any form—anything that
is positive about the issuance of this document that law enforce-
ment would use, it would be an indication that anyone using this
document as a sole source of identification is illegally in this coun-
try.

I yield back.

Mr. HOSTETTLER. I thank the gentleman.

The Chair now recognizes the gentleman from California, Mr.
Berman.

Mr. BERMAN. Thank you, Mr. Chairman.

I understand you are having a hearing next week. If it would be
permissible, with the exception of one sentence, I would like to
have an opportunity to give or submit an opening statement at that
hearing, rather than today.

Mr. HOSTETTLER. Without objection.

Mr. BERMAN. I hope on this issue ideology does not triumph over
common sense as we look at this question.

Mr. HOSTETTLER. Thank you.

The Chair now recognizes the gentleman from Texas, Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman.

Mr. Chairman, I have seldom seen an issue that we have consid-
ered as Members of Congress, I think, where there is such a funda-
mental difference on opinion on an agreed point. Because all of
those who would argue in favor of the use of this consular identi-
fication card are basically arguing or saying that they are in favor
of it because they want to make it easier for illegal immigrants to
stay in America.

Those of us who oppose the card are opposed to it for that exact
same reason, because it does make it easier for those who have bro-
ken our immigration laws to remain in the country.

So it is not very often do you get that clear-cut, fundamental dif-
ference of opinion, I don’t think.
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When I say it makes it easier for people to stay in the country,
clearly that argues for common sense. Because when you make it
easier for individuals to have bank accounts, when you make it
easier for people to obtain driver’s licenses and so forth, not only
are you making it easier for them to stay in the country, but you
are actually encouraging illegal immigration. Because the message
that is sent is, come into the country, even if it is illegally, and we
are going to make life easier for you once you get here. I think that
that is the exact opposite message that we as Members of Congress
and that the Federal Government should be sending.

The second point, Mr. Chairman, is that I just don’t think it is
credible for anyone to argue that these are secure documents, these
consular identification cards. There is no check made on their va-
lidity. There is no check made with any database in Mexico to
make sure these individuals are the people that they say that they
are.

To say that they are tamperproof and that they can be dupli-
cated, of course, ignores the real issue, which is either the use of
underlying fraudulent documentation or the ability of individuals
to get multiple consular identification cards. And the fact that they
are tamperproof says nothing at all about how secure they are un-
derneath that veneer of tamperproof.

The other point to make, I think Mr. Chairman, is that—and one
of our witnesses in a few minutes is going to make the point that
the major banks in Mexico themselves do not use the consular
identification card in any way, shape or form as a legitimate card
for the bank accounts of Mexican citizens. What in the world does
that say that the United States banks are now being told that it
is okay to use this identification card when the banks in Mexico
themselves don’t use this identification card? I mean, clearly this
is the world turned upside down.

I hope our Treasury Department, which initially had given an in-
dication to the U.S. Banks that it is okay to use this card, will
frankly listen to the White House concerns about homeland secu-
rity. They may even want to call the White House, because to use
this card does undermine our homeland security and, therefore, po-
tentially in the future endangers the lives of American citizens.

Mr. BERMAN. Will the gentleman yield?

Mr. SMITH. Mr. Berman, I will be happy to yield if I have some
time, but I also recognize that the individual has his own time as
well.

Mr. BERMAN. I just gave it up, unfortunately. Can I reclaim my
time?

Mr. SmiTH. I will be happy to yield.

Mr. BERMAN. One specific point I just want to disagree or quibble
with. It may be that many people support this card because they
want to make it easier for otherwise undocumented people to func-
tion in this country, but it is not correct to say that the only reason
people want this card is for that purpose.

The Los Angeles Police Department believes that a card that
shows the address of the individual, one, encourages people to re-
port crime, secondly, makes it easier for them, particularly if there
is a language barrier, to record the address of a complaining wit-
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ness or a witness to criminal events or a victim of crime than it
otherwise would be.

I could go on and on with respect to different agencies’ interests
which has nothing to do with wanting to make it easier but allows
them simply to perform their functions and their governmental
functions more effectively as well as private.

Mr. SMITH. Thank you. Let me reclaim my time to respond.

I am glad to hear the gentleman from California admit that a lot
of individuals do use the argument that they are for the card be-
cause it makes it easier for people to stay in the country. Yes, there
may be other reasons that the gentleman just gave, a couple of ex-
amples.

By and large, we are still talking—I don’t know that the gen-
tleman would want to correct this—that at least 90 percent of the
people who are using these cards are more than likely in the coun-
try illegally, and therefore we are helping a mass of individuals
stay in the country, making it easier for them to stay in the coun-
try, and also sending the message that encourages, I think, illegal
immigration.

I will yield back, Mr. Chairman.

Mr. HOSTETTLER. The gentleman yields back his time.

At this point, I would like to introduce our panel of witnesses
and thank you for your forbearance. This is a very important topic,
and Members have varied opinions on the topic.

First of all, Representative Luis Gutierrez is a five-term Member
of the United States House of Representatives. He represents Illi-
nois’ Fourth District. Representative Gutierrez is Chairman of the
Congressional Hispanic Caucus’ Task Force on Immigration and
before his election to Congress worked as a teacher, social worker
and community activist. Representative Gutierrez also previously
served as an alderman in the City of Chicago, a position to which
he was elected in 1986. He is a graduate of Northeastern Illinois
University.

Senator John Andrews is the President of the Colorado Senate.
He has represented Arapahoe County in the Colorado Senate since
1998. Senator Andrews serves on the Education, Finance, Judiciary
and Public Policy Committee in the Colorado Senate. In addition
to his legislative work, Senator Andrews runs a communications
company and teaches humanities at the Colorado School of Minds.
He also provides daily commentary on public television and pub-
lishes a monthly journal called Andrews America. Senator Andrews
is a graduate of Principia College and served as a submarine officer
in the United States Navy.

Marti Dinerstein is the President of Immigration Matters, a pub-
lic policy firm which facilitates debate on U.S. Immigration issues.
She is a fellow at the Center for Immigration Studies and has pub-
lished various works in the field of immigration policy. Ms.
Dinerstein has over 30 years of experience in communications,
marketing, management, and consulting. She has also served on
numerous nonprofit and private sector boards. She is a graduate of
the Columbia University Graduate School of Business and Ohio
State University.

Craig Nelsen is Executive Director of Friends of Immigration
Law Enforcement, an organization for attorneys, law enforcement
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officers, legislators and academics concerned about the enforcement
of our Nation’s immigration laws. Prior to joining Friends of Immi-
gration Law Enforcement, Mr. Nelsen served as Director of Project
USA. He has been a restaurateur in New York and taught English
as a second language in China. Mr. Nelsen attended New York
University and St. John’s College in Santa Fe, NM.

Thank the panelists once again for being here. Unanimous con-
sent, without objection, you all may present your written testimony
to the record; and you each have 5 minutes to deliver an oral testi-
mony.

Ms. JACKSON LEE. Mr. Chairman, if you can yield for a comment,
I want to let the witnesses know that there are two hearings going
on that I am involved in—the Select Committee on Homeland Secu-
rity, as we speak—and so I may be exiting. If I am exiting, it is
just to attend that for a moment. Hopefully I will be able to return.
Thank you very much. Thank you, Mr. Chairman.

Mr. HOSTETTLER. Very good.

Representative Gutierrez, you have the floor.

STATEMENT OF THE HONORABLE LUIS V. GUTIERREZ, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. GUTIERREZ. Well, thank you and good afternoon, Mr. Chair-
man and Ranking Member Jackson Lee and Members of the Sub-
committee. It is with great pleasure that I appear before the Sub-
committee today to speak about an issue of great importance to me
and the community that I serve.

Let me make some general statements, as I know that many peo-
ple have raised many of the issues that are in my opening remarks.

Number one, I think it makes it safer for people to live in the
United States of America. It makes it safer for me to know that
my neighbor can call the police if somebody is robbing my home,
if somebody makes attempts against my person. It makes the com-
munity more whole. So it does make it safer to live in a commu-
nity. The fact is, and I think all of the Members of the Committee
know, that we have, some say 5, some say 7, others scream 10 mil-
lion fpndocumen‘ced workers in the United States of America. That
is a fact.

In the absence, Mr. Chairman, of a program, a piece of legisla-
tion, the will and the resources of this Government of ours to de-
port in a systematic manner 10 million possibly undocumented
workers in this country, then I think we have a response also to
say, what are we going to do with them while they are here?

Because if we do not have a response and we do not show the
will and the purpose to deport them, which there is none, Mr.
Chairman, as I have been able to see as of yet, then we are simply
co-conspirators in their exploitation; and we should work to make
sure that they live in safer, more humane conditions.

The fact is that Mexico is a partner of our Nation in the war
against terrorism. None of those that entered the country illegally
and attacked this country on September 11 came through Mexico.

Yes, we know that the ID card, the Matricula ID card is
tamperproof. It is much more tamperproof than the Illinois driver’s
license. But, Mr. Chairman, we could bring you testimony of many
criminals, many criminals in the State of Illinois and throughout
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the States of this Nation that carry more than one driver’s license
with the same photo, with different names, and different addresses.

If we are not to accept the Matricula Consular, is the next step
that we are going to take is not to accept a passport issued by the
Mexican government or a passport issued by any other sovereign
nation? The fact is that sovereignty is what it is.

When an American national travels abroad, that government,
that nation expects us to check into the validity of that person, who
he is, where he was born, and properly identify that person.

In Mexico, you don’t expect to get a Mexican ID for an American
national. You expect to have a passport issued by the Government
of the United States of America. And, Mr. Chairman, they could
very well be having those same hearings on American passports
and bringing in testimony of people who have invalid drivers’ li-
censes or illegitimately gotten drivers’ licenses or other forms of ID.

Yeah, they are here. They are working. They are working at the
worst jobs, the lowest-paid, most-exploited situations in our coun-
try.

You know, all of the Members of the panel, we have all slept in
a hotel room and we know who made the bed and who cleaned the
bathroom before we slept in that beautifully made bed and that
clean bathroom. We have all eaten from a dish, and we know who
is washing the dishes from which we eat from. We have all walked
on beautifully waxed and polished floors, and we know who cleaned
those floors. As a matter of fact, can anybody here say they haven’t
eaten a grape, an apple, an orange?

Seventy percent of all of the agricultural workers in the State of
Washington are undocumented workers. If we say to them, we are
not going to allow you to send the money back to your loved ones
in Mexico—because, let’s face it, that is one of the things that
Matricula Consulars allow people to do.

But one of the Members of the Subcommittee says that we are
kind of forcing the banks to use this. Let me assure you, Mr. Chair-
man, I doubt that you can get any CEO or anyone from Bank of
America or any other of the dozen banks in this country—they are
forcing them to spend tens of millions to garner the assets of these
individuals into their financial institutions. It makes good sense for
them to be in these financial institutions for issues of homeland se-
curity.

Why not have people establish a bank account, have that ID,
know where they live and know what they do with their money?
I think that helps. I think that helps.

I think this issue really is one that is kind of underlying the de-
bate we should be having in this country; and that is, what do we
do in the Nation that needs the work of immigrants, that has in
the past used the work of immigrants, and that those immigrants
have helped to foster the great society that we live in today?

Mexico is our partner. Listen, those millions and millions of un-
documented workers, do you know what they do? They go to gro-
cery stores, and they buy food. They rent homes. They buy cars.
They create hundreds of thousands of jobs for other American citi-
zens. And, Mr. Chairman, they send that money back to their
moms and dads and their brothers and their wives back in Mexico,
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because that is what they do as immigrants, send the money back,
billions of dollars.

Because Mexico is our second best trading partner, guess what
that money means in the hands of those Mexican nationals back
in Mexico? Jobs for those people who live in the United States of
America. Because they purchase our goods back in Mexico. So we
can look at this from a financial point of view. We can look at this
from a homeland security point of view. We can look at it from a
safety point of view.

The fact is that over 800 police departments accept the Matricula
COILsular. They like the Matricula. It gives them something to deal
with.

I know we will have a lot more issues to deal with, Mr. Chair-
man. I want to thank you for allowing me to come before the Com-
mittee. I know that Mr. Gallegly and Mr. Smith and Mr. Berman
and Ms. Sanchez and Ms. Jackson Lee and Mr. Cannon, all of us
together, can come together with a reasonable response that takes
into consideration any fears and trepidations people may have. I
think that should be the goal; and I will look forward to working
with you, Mr. Chairman, and the Ranking Member and all of the
Members of the Committee.

Thank you so much.

Mr. HOSTETTLER. Thank you, Representative.

[The prepared statement of Mr. Gutierrez follows:]

PREPARED STATEMENT OF THE HONORABLE LUIS V. GUTIERREZ, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF ILLINOIS

Good afternoon, Chairman Hostettler, Ranking Member Jackson Lee and mem-
bers of the Subcommittee. It is with great pleasure that I appear before this sub-
committee today to speak about an issue of great importance to me and to the com-
munity I serve.

It is my hope that over the course of this hearing, this subcommittee will be able
to shine a light on the importance of the Matricula Consular, debunk the misconcep-
tions surrounding the program and put to rest some of the mischaracterizations of
its purpose.

To start, let me talk for a minute about what the Matricula Consular is—and also
what it isn’t.

A Matricula Consular is a laminated, tamper-proof photo ID that is distributed
by Mexican consulates to their nationals living abroad. The consulates have been
issuing this form of identification since 1871. In Chicago, where I live, nearly
170,000 Matriculas were issued last year and more than one million were issued na-
tionwide.

The main purpose of the Matricula is to establish a registry and provide a docu-
ment that proves the identity of Mexican nationals.

The Matricula does not connote any legal status other than Mexican citizenship
and it cannot be used for travel, employment, or for driving in the United States
or Mexico. In fact, the Matricula only attests that a Mexican consulate has verified
an individual’s identity and their home address in the United States.

And contrary to what critics may say, qualifying for a Matricula is not an easy
process. To obtain a Matricula, an individual must present:

¢ A Mexican birth certificate;
¢ Another official identity document, such as a Mexican voter registration card
or driver’s license;

¢ And something that proves the individual’s permanent address in the United
States, such as a utility bill.

And in an effort to further enhance security features, the Integral Program for
the Improvement of the Consular Services started issuing a new higher security
Consular ID in March of 2002. The new initiative is called the Matricula Consular
de Alta Seguridad, or high-tech ID Card.
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The new ID card incorporates holograms and other embedded designs to make it
more tamper proof.

For millions of people, obtaining a Matricula represents the first step toward par-
ticipating in our financial system and for accessing basic services that are available
to others in the United States,

such as opening a bank account; purchasing basic utilities, such as phone and tel-
evision services; gaining access to rental housing; for entering federal buildings; and
for enrolling children in schools.

In recent years, municipalities and businesses from Los Angeles to Waukegan
have begun accepting the Matricula. Currently, more than 400 cities accept the
Matricula as a proper form of identification. Today, more than 80 financial institu-
tions accept the Matricula to open bank accounts, approximately 825 police depart-
ments recognize it as legal identification and 13 states acknowledge it as a means
to acquire a drivers’ license.

The Matricula card has become an important tool for opening financial institu-
tions to the unbanked. As a senior member of the House Financial Services Com-
mittee, I know that having fair access to financial services is not simply a conven-
ience—it is crucial.

When people are denied banking opportunities, they are also denied the con-
fidence that comes with placing their hard-earned wages in financial institutions
where their money will be safe and where they can earn interest and establish cred-
it records.

It is a win-win situation. The financial institutions can tap new customers. And
the customers can gain access to fundamental financial services that were pre-
viously unattainable.

According to a recent General Accounting Office study, which I requested with the
Chair of the Subcommittee, where I serve as the Ranking Member, found that ap-
proximately 55.8 million U.S. adults are currently unbanked. That means that 28
percent of all U.S. adults today do not have a bank account.

In addition, a recent study conducted by Bendixen & Associates found that 42 per-
cent of Latin American immigrants in the United States do not have a basic bank
account.

The acceptance of the Matricula strikes at the heart of this problem. Being able
to open a bank account helps protect individuals from unregulated check-cashers
who often charge between 8 and 10 percent interest for every $100 being cashed.

Research shows that transfer costs for remittances are lowest when they are sent
through regulated financial institutions, such as banks and credit unions. For Mexi-
cans, who last year alone sent more than $10 billion home, having an account at
a regulated institution represents the opportunity to wire more money back home
for their families that need it to pay for daily expenses such as food, medicines and
education.

The Matricula Consular also means more discretionary income that can be spent
in local communities and neighborhoods throughout the United States. For Mexico,
which receives more than one third of its remittances from the United States, wire
transfers represent a key source of domestic income.

For thousands of people, the inability to enter the banking system results in a
higher cost of borrowing, a lack of access to home mortgages, an inability to invest
in businesses and problems paying bills in an efficient and timely manner.

In an age of e-banking and 401(k) plans, many immigrants live in an almost an-
cient and archaic financial system, either getting paid in cash or crowding check-
cashing stores every payday to convert checks into cash.

This translates into immigrants being increasingly susceptible to crime and theft.
In other words, come payday, many of the region’s Hispanic enclaves become a mug-
ger’s paradise, a community flooded with vulnerable residents walking around with
large sums of cash.

Therefore, the Matricula Consular represents a strong sense of security for those
who no longer have to carry their paychecks around with them. Each payday, in-
stead of keeping money under their mattresses, they are able to put it in a bank.
And instead of carrying $10,000 with them when they travel to Mexico, they send
it through a wire transfer. At the same time, these individuals are building their
credit record and are able to save more money for the future.

For financial institutions, the Matricula Consular means a thriving untapped
market of potential customers who could serve as a vital base of business growth
that our country so desperately needs.

In addition to its benefits to our financial markets and the economy, the
Matricula Consular also can play an important role in another pressing issue:
Homeland Security.
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The program helps law enforcement officials by creating an improved system of
accountability, where people aren’t afraid to come out of the shadows and report
crimes.

Personal accountability. Economic vitality. Financial stability. Homeland Security.

These are just four of the reasons why acceptance of the Matricula Consular is
so important.

Thank you again, Chairman Hostettler and Ranking Member Jackson Lee, for the
opportunity to present this testimony today.

Mr. HOSTETTLER. Senator Andrews.

STATEMENT OF SENATOR JOHN ANDREWS, PRESIDENT OF
THE COLORADO STATE SENATE

Mr. ANDREWS. Thank you, Mr. Chairman and Members of the
Committee. I am glad for the opportunity to bring you a perspec-
tive from the Colorado General Assembly on this important issue
and to tell you what we have done about it legislatively just this
year.

There is a lot of concern in Colorado about foreign governments
issuing identity documents to their citizens in this country, not
that the issuance itself occurs, but our concern is that it seems to
be occurring in a manner intentionally erasing the distinction be-
tween who is here legally and who is here illegally.

We are concerned that such documents aren’t secure in that they
don’t necessarily prove the bearer is who he says he is. We are con-
cerned they aren’t verifiable in that they don’t always check out
that the bearer is in compliance with U.S. Immigration law, as has
been stated already.

When accepted by Government agencies—and let’s leave aside
banks, money transmitters, utilities and others in the private sec-
tor. When accepted by Government agencies, these documents, I
believe, raise three grave public policy concerns:

First, they do undermine homeland security, because they help
the bearer blend into American life, even if he may have entered
this country with intent to do us harm.

Second, they undermine fiscal integrity for our State and local
governments, because they give the bearer access in some cases to
taxpayer resources that were intended only for the use of legal resi-
dents only.

And, third, most importantly, such documents can undermine the
rule of law itself. They provide a shortcut for individuals who en-
tered this country in disregard of our laws to enjoy the same status
and benefits as individuals who took the trouble to obey our laws.

We in Colorado just believe that is wrong, Mr. Chairman. Wide-
spread governmental acceptance of those nonsecure and
nonverifiable foreign ID cards sends the message that Congress
isn’t serious when it enacts laws to control our borders. Maybe we
were just kidding.

If the State of Colorado or the City and County of Denver allows
its agencies to accept such documents, we send the message that
Federal law doesn’t concern us. Secure borders, oh, those are some-
body else’s problem.

Because the Colorado General Assembly believes that secure bor-
ders are everyone’s problem, this year we became the first State
legislature to close the door on nonsecure, nonverifiable foreign ID
cards for use with governmental agencies.
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Again, private sector off to one side, not part of our bill. Our bill
is Colorado House Bill 1224, the Secure and Verifiable Identity Act.
It was signed into law a month ago by Governor Bill Owens, after
months of debate in the Colorado General Assembly.

Here is what the bill does: It provides that, for identification pur-
poses, State and local agencies in Colorado can only accept secure
and verifiable documents. It defines those as documents issued by
a State or Federal jurisdiction in this country or issued by some
foreign jurisdiction and officially recognized by the United States
Government. The best example of this is a passport.

One Member of the Committee suggested we are on a slippery
slope to where foreign passports can be disallowed. I don’t imagine
any such circumstance. The bill doesn’t refer specifically to the
Matricula Consular or to any foreign ID card. It just excludes them
by its definition of what is secure, what is verifiable.

For teeth, the bill provides that any official who knowingly vio-
lates will forfeit his governmental immunity from lawsuit and li-
ability damages, and that is a strong motivator for compliance.

There is an exception for peace officers in the normal perform-
ance of their duties. This is important. My son is a police officer.
I know how important it is to law enforcement. I am with you on
that, Congressman Gutierrez.

But provided that the law enforcement officer who accepts a non-
secure and nonverifiable card such as the Matricula enters all of
the information in the criminal justice record, including finger-
prints if possible.

When the bill was in conference, we added a provision that
would have reported the data for Matricula cards collected by law
enforcement officers to the INS every 60 days. We were shocked
that INS officials told Colorado law enforcement, don’t bother, we
don’t want it. That almost led to the bill being killed in conference,
until we took that provision out.

So, to sum up, Mr. Chairman, these ID cards that ignore the dis-
tinction between legal and illegal immigrants have been issued by
the tens of thousands by just one consular office of one country, the
Mexican consulate in Denver; and a number of other countries are
doing the same thing from dozens of offices all over the United
States. Twenty countries are now reportedly about to get into this,
all of the way from Poland to Argentina.

In the case of the Mexican consulate in Denver, we know of one
man who easily obtained three Matricula cards, each bearing his
picture, issued in three different names. We know there is no at-
tempt to prove an applicant’s legal residency in this country before
he or she can get the card.

We know of improper lobbying activities on the part of one con-
sular employee in Denver that led to a formal letter of complaint
from our governor.

[3 p.m.]

Mr. ANDREWS. These nonsecured, nonverifiable identity cards are
a bad situation, Mr. Chairman, Members of the Committee. It is
getting more serious every day. Our House bill 1224 is one re-
sponse. I hope Congress will frame similar reasonable legislation,
not to say no to all the cards but to make sure we are making a
bright line between legal and illegal immigrants.
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[The prepared statement of Mr. Andrews follows:]

PREPARED STATEMENT OF JOHN ANDREWS

We in Colorado are deeply concerned about foreign governments issuing identity
documents to their citizens in this country in a manner that tends to blur the dis-
tinction between who is here legally and who is here illegally.

Such documents are not secure, in terms of proving that a particular individual
is who he says he is. They are not verifiable, in terms of checking out that the bear-
er is in compliance with US immigration law.

When accepted by federal, state, or local government agencies for official pur-
poses, such documents have a negative impact on homeland security, because they
help the bearer blend into American life even if he may have entered this country
with intent to do us harm.

They have a negative impact on fiscal integrity, because they give the bearer ac-
cess to taxpayer resources which in many cases are intended for the use of legal
residents only.

Most importantly, such documents have a negative impact on the rule of law, be-
cause they provide a short cut for individuals who have entered this country in dis-
obedience to our laws, to gain the identical status and benefits as individuals who
took the trouble to obey our laws. That’s wrong.

Widespread acceptance of these non-secure, non-verifiable foreign ID cards sends
the message that Congress is not serious when it enacts laws to control our borders.
It says maybe we were just kidding, we didn’t mean it, because our government
agencies are willing to look the other way.

In the case of a state like Colorado or a city like Denver, if we allow our officials
to accept such cards, it says that federal law is of no concern to us—secure borders
are someone else’s problem.

The Colorado General Assembly doesn’t believe that, Mr. Chairman. We believe
that secure borders and are everyone’s problem. This year we became the first state
legislature to close the door on non-secure, non-verifiable foreign ID cards. What we
did should become a model for legislation by many other states and ultimately by
this Congress.

Colorado House Bill 1224, the Secure and Verifiable Identity Document Act, was
introduced this January by Rep. Don Lee in the House and sponsored by me in the
Senate. It passed both houses on May 1 and was signed into law by Gov. Bill Owens
on May 22.

The bill provides that for identification purposes, state and local agencies shall
accept only secure and verifiable documents—which it defines as documents issued
by a state or federal jurisdiction in this country, or issued by some foreign jurisdic-
tion and formally recognized by the United States government—such as a foreign
passport. The bill makes no specific reference to the matricula consular or similar
foreign ID cards—it simply excludes them by the above definition.

The bill provides that any official who knowingly violates it will forfeit his govern-
mental immunity. An exception is made for peace officers in the performance of
their duties, provided that when accepting a matricula or other non-secure ID card,
they enter all information into the criminal justice record, including fingerprints if
possible.

This provision led to a disturbing episode while the bill was in conference in April
2003. We wanted to write as strong a law as possible, without impeding the work
of law enforcement. My son is a police officer, and I know how they hate needless
paperwork. But the conference committee did add a federal reporting requirement,
so that matricula card data would be forwarded in bulk from local police or sheriffs
to the US Immigration and Naturalization Service every 60 days.

Law enforcement lobbyists then set out to kill the bill unless that requirement
was eliminated. They said the INS did not want the data, had no use for it, nowhere
to even keep it. Mr. Chairman, I was shocked by this. I was offended. I really ex-
pected better from our federal immigration authorities, two years after 9/11. But I
had no choice but to remove the INS reporting requirement from the bill in order
to save it.

ID cards that ignore the distinction between legal and illegal immigrants have
been issued by the tens of thousands by just one consular office of one country, the
Mexican Consulate in Denver. Mexico has over 40 other offices across the United
States, doing the same thing.

At least five other countries are now reportedly issuing or preparing to issue simi-
lar cards—ranging all the way from Poland to Peru—as well as Guatemala, Hon-
duras, and El Salvador.
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In the case of the Mexican Consulate in Denver, we know of one man who easily
obtained three matricula cards, each bearing his picture but issued in three dif-
ferent names. We know that no attempt is made to prove an applicant’s legal resi-
dency in this country before the card is issued. We know of improper lobbying activi-
ties on the part of a consular employee, leading to a formal letter of complaint from
the governor of our state.

These non-secure, non-verifiable ID cards are a bad situation, Mr. Chairman—a
serious problem that is getting more serious every day. Colorado’s House Bill 1224
is one step toward correcting the problem. I urge the committee to draft federal leg-
islation along the same lines. We owe that to the American people.

See full text of Colorado House Bill 1224 attached, or online at:
hitp:/ | www.leg.state.co.us
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ATTACHMENT

COLORADO GENERAL ASSEMBLY

HOUSE BILL 03-1224

BY REPRESENTATIVE(S) Lee, Schultheis, Harvey, Briggs, Brophy,
Cadman, Clapp, Crane, Fairbank, Fritz, Hall, Hefley, King, Lundberg, May
M., McCluskey, Mitchell, Rhodes, Rose, Sinclair, Spence, Spradiey,
Stafford, Stengel, White, Wiens, and Hoppe:

also SENATOR(S) Andrews, May R., Chlouber, Arnold, Cairns, Dyer,
Entz, Hillman, Johnson 8., Jones, Kester, McElhany, Owen, Taylor, and

Teck.

CONCERNING A PROHIBITION AGAINST THE ACCEPTANCE BY PUBLIC ENTITIES
OF IDENTITY DOCUMENTS THAT ARE NOT SECURE.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Title 24, Colorado Revised Statutes, is amended BY THE ADDITION OF A NEW
ARTICLE to read:

ARTICLE 72.1 Secure and Verifiable Identity Documents

24-72.1-101. Short title. THIS ARTICLE SHALL BE KNOWN AND MAY
BE CITED AS THE "SECURE AND VERIFIABLE IDENTITY DOCUMENT ACT".

24-72.1-102. Definitions. AS USED IN THIS ARTICLE, UNLESS THE
CONTEXT OTHERWISE REQUIRES:

(1) "CHILDREN" MEANS CHILDREN AS DEFINED BY 42 U.S.C. SEC.
1786 (b).

(2) "INFANTS" MEANS INFANTS AS DEFINED BY 42 U.S.C. SEC. 1786

(b).

(3) "PUBLIC ENTITY" MEANS AN AGENCY, DEPARTMENT, BOARD,

DIVISION, BUREAU, COMMISSION, COUNCIL, OR POLITICAL SUBDIVISION OF THE
STATE.

(4) "PUBLIC OFFICIAL" MEANS AN ELECTED OR APPOINTED OFFICIAL,
AN EMPLOYEE, OR AN AGENT OF A PUBLIC ENTITY.

Continued...
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PAGE 2-HOUSE BILL 03-1224

(5) "SECURE AND VERIFIABLE DOCUMENT" MEANS A DOCUMENT

ISSUED BY A STATE OR FEDERAL JURISDICTION OR RECOGNIZED BY THE
UNITED STATES GOVERNMENT AND THAT IS VERIFIABLE BY FEDERAL OR
STATE LAW ENFORCEMENT, INTELLIGENCE, OR HOMELAND SECURITY
AGENCIES.

24-72.1-103. Identity documents - verifiable. (1) A PUBLIC

ENTITY THAT PROVIDES SERVICES SHALL NOT ACCEPT, RELY UPON, OR
UTILIZE AN IDENTIFICATION DOCUMENT TO PROVIDE SERVICES UNLESSIT IS A
SECURE AND VERIFIABLE DOCUMENT.

(2) A PUBLIC ENTITY THAT IS ISSUING AN IDENTIFICATION CARD,
LICENSE, PERMIT, OR OFFICIAL DOCUMENT SHALL NOT AUTHORIZE
ACCEPTANCE OF AN IDENTIFICATION DOCUMENT, NOR SHALL A PUBLIC
OFFICIAL ACTING IN AN OFFICIAL CAPACITY ACCEPT AN IDENTIFICATION
DOCUMENT BEFORE ISSUING SUCH DOCUMENTS, UNLESS SUCH
IDENTIFICATION DOCUMENT IS A SECURE AND VERIFIABLE DOCUMENT.

24-72.1-104. Records. INFORMATION GATHERED PURSUANT TO

SECTION 24-72.1-105 (2) (a) SHALL BE A PUBLIC RECORD ACCESSED

PURSUANT TO SECTION 24-72-306 UNLESS THE SUBJECT OF THE INFORMATION IS
A JUVENILE OR THE INFORMATION CONCERNS AN ONGOING CRIMINAL
INVESTIGATION. SUCH RECORDS SHALL BE RETAINED FOR THREE YEARS,
BUT.PAGE 3-HOUSE BILL 03-1224

MAY BE DISPOSED OF AFTER THREE YEARS.

24-72.1-105. Violations - immunity. (1) ACTIONS TAKEN IN

KNOWING VIOLATION OF THIS ARTICLE SHALL NOT BE PROTECTED BY
GOVERNMENTAL IMMUNITY PROVIDED TO PUBLIC EMPLOYEES BY ARTICLE 10
OF THIS TITLE.

(2) A PEACE OFFICER WHO, IN THE PERFORMANCE OF THE OFFICER'S

DUTIES, UTILIZES IDENTIFICATION THAT IS NOT SECURE AND VERIFIABLE
SHALL NOT FORFEIT GOVERNMENTAL IMMUNITY PURSUANT TO THIS SECTION
IF SUCH OFFICER:

(a) GATHERS ALL INFORMATION FROM SUCH IDENTIFICATION; AND

(b) TIF FEASIBLE, ACCORDING TO ANY APPLICABLE LAW ENFORCEMENT
AGENCY GUIDELINES, GATHERS FINGERPRINT INFORMATION FROM SUCH
PERSON AND STORES SUCH FINGERPRINTS FOR AT LEAST ONE YEAR AS A
CRIMINAL JUSTICE RECORD.

Continued. ..
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24-72.1-106. Applicability. THIS ARTICLE SHALL NOT APPLY TO A

PERSON REPORTING A CRIME; A PUBLIC ENTITY OR OFFICIAL ACCEPTING A
CRIME REPORT, CONDUCTING A CRIMINAL INVESTIGATION, ACCEPTING AN
APPLICATION FOR THE PROVISION OF SERVICES OR PROVIDING SERVICES TO
INFANTS AND CHILDREN BORN IN THE UNITED STATES PURSUANT TO 42 U.S.C.
SEC. 1786, OR PROVIDING EMERGENCY MEDICAL SERVICE; A PEACE OFFICER IN
THE PERFORMANCE OF THE OFFICER'S DUTIES AND WITHIN THE SCOPE OF THE
OFFICER'S EMPLOYMENT IF SUCH OFFICER COMPLIES WITH SECTION 24-72.1-105
(2); OR INSTANCES WHEN A FEDERAL LAW MANDATES ACCEPTANCE OF A
DOCUMENT.

SECTION 2. 18-5-102, Colorado Revised Statutes, is amended BY
THE ADDITION OF A NEW SUBSECTION to read:

118-5-102. Forgery. (3) UTTERING A FORGED DOCUMENT TO A
PEACE OFFICER SHALL CREATE A PRESUMPTION THAT THE PERSON INTENDED
TO DEFRAUD SUCH PEACE OFFICER.

SECTION 3. Applicability. This act shall apply to acts committed
on or after the effective date of this act.

SECTION 4. Safety clause. The general assembly hereby finds,
determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, and safety.

Lola Spradley John Andrews
SPEAKER OF THE HOUSE PRESIDENT OF

OF REPRESENTATIVES HE SENATE
Judith Rodrigue Mona Heustis
CHIEF CLERK OF THE HOUSE = SECRETARY OF
OF REPRESENTATIVES THE SENATE
APPROVED

Bill Owens

GOVERNOR OF THE STATE OF COLORADO
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Mr. HOSTETTLER. I thank you, Senator Andrews, and I can tell
you that the Chair is very disconcerted by the knowledge that in
attempting to work with Federal authorities on immigration policy
with regard to consular ID cards, you were essentially rebuffed. It
will be a subject of an inquiry that I will have of the new bureau.
I thank you for that information.

Ms. Dinerstein.

STATEMENT OF MARTI DINERSTEIN, PRESIDENT,
IMMIGRATION MATTERS

Ms. DINERSTEIN. Thank you. Mr. Chairman, Ranking Member
Jackson Lee and Members of the Subcommittee, I am pleased to
appear before you to discuss whether Government entities and
businesses should treat the consular card issued by foreign govern-
ments as valid identification within the United States. I strongly
believe that to do so only undermines U.S. Immigration law—I am
sorry, not only undermines immigration law but is also a potential
threat to our homeland security.

The events of 9/11 showed all too clearly that our core identifica-
tion documents need to be more secure to ensure that only people
lawfully residing in the U.S. have access to them. However, posi-
tive developments in that regard are being undercut by an identity
card, the Matricula Consular being issued by the government of
Mexico. Mexico has done this for many years and its purposes have
been totally benign. It has wanted it for consular registration, and
no host government, including the U.S., had any problem with it.
But recently Mexico decided to imbue additional benefits to the
Matricula cards for the benefit of their citizens residing here ille-
gally, and they wish it to be accepted by U.S. authorities for the
express purpose of providing a very illegal benefit.

For Mexico to win widespread acceptance of the Matricula Con-
sular as a substitute for U.S.-issued identification, it had to con-
vince Government authorities that it is a secure identity card. So
the face of the Matricula was redesigned to make it bilingual and
to include a local U.S. address. Several features to deter counter-
feiting were also embedded.

However, my research revealed that the Matricula is not a secure
identity document. The goal of a secured identity document is one
person, one identity, one card. The Matricula does not meet the lat-
ter two standards. To be truly secure, so-called breeder documents
used to obtain an ID must be matched against some other data
that corroborates the information.

A Mexican birth certificate is the principal document being used
to obtain a Matricula. Press reports indicate that it and other docu-
ments are being cross-checked against computerized records in
Mexico. They are not. The manner in which consular cards are
being issued basically guarantees that no authentication will take
place. Matriculas are issued on a same day basis, often from re-
mote locations without the kind of sophisticated communications
needed to authenticate breeder documents in an online, real-time
environment.

The Matricula also fails to meet the standard to ensure that no—
that one person is issued no more than one card, since no system
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is yet in place to access data in all 47 Mexican consulates that
issue Matriculas.

But even if these significant security shortcomings were to be ad-
dressed in future years, there is one profound problem that will
never go away. Only Mexico has access to the breeder documents
used to obtain the Matricula and some supplementary information
that they require that is not displayed on the card. This renders
U.S. law enforcement impotent to conduct a thorough background
investigation if a Mexican national whose only identification is a
Matricula card commits a serious crime while in America.

Mexico has engaged in a grass roots lobbying campaign that has
borne fruit. As the Chairman mentioned, this month Mexico an-
nounced that the Matricula is accepted by 402 localities, 32 coun-
ties, 122 financial institutions and 908 law enforcement offices.
Mexico’s aggressive lobbying has become a direct challenge to U.S.
sovereignty. It changes America’s de facto immigration policy, a
right reserved only to Congress.

Predictably, the success of Mexico’s efforts has had the effect of
prompting other countries to follow suit. The governments of El
Salvador, Guatemala, Honduras, Nicaragua, Poland and Peru have
begun or are considering issuing cards of their own. More countries
could follow, including some that the U.S. believes have been har-
boring terrorists. It is in these governments’ interest for their na-
tionals residing here illegally to remain and to continue remitting
money back to their home countries often where it is sorely needed.
It is in America’s interest to control our borders and enforce our
immigration laws.

Accepting a consular identity card from any country further
erodes our ability and incentive to control which foreign nationals
can enter and live here permanently. The acceptance of consular
identification cards has profound implications for U.S. immigration
policy and our homeland security.

[The prepared statement of Ms. Dinerstein follows:]

PREPARED STATEMENT OF MARTI DINERSTEIN

Good afternoon, Chairman Hostettler, Ranking Member Jackson Lee and mem-
bers of the Subcommittee. I'm pleased to appear before this subcommittee to speak
about an issue with important ramifications for homeland security and U.S. immi-
gration policy.

SECURE IDENTIFICATION DOCUMENTS ARE ESSENTIAL TO HOMELAND SECURITY.

Before 9/11, America was in many ways an innocent nation. We expedited visas
to those who wished to study here, made tourist and work visas readily available
and welcomed those who wished to emigrate permanently. Indeed, we even were
heading toward a “don’t ask, don’t tell” policy, where people in the country illegally
were tacitly permitted to remain to make a better life for themselves and their fami-
lies.

Post 9/11, we realized that we had been too permissive in our open-handed visa
policy, negligent about monitoring the timely departure of visa holders and culpable
in failing to protect our borders end enforce our immigration laws.

We also received a wake-up call that something must be done to protect America’s
core identity documents. The American people were shocked to learn that 18 of the
19 terrorists possessed either state-issued or counterfeit driver’s licenses or ID
cards, and all 19 had obtained Social Security numbers—some real, some fake. Pos-
session of these documents permitted the hijackers, at least three of whom were
here illegally on 9/11, to seamlessly meld into our society and freely move through-
out the country.
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Many states tightened the procedures by which foreign nationals obtain driver’s
licenses and ID cards and some moved to make legal residence one of the require-
ments for a license. Congress was quick to call the INS, State Department and So-
cial Security Administration to task and press for immediate programs to rectify
gaping holes in our issuance of identification documents.

Indeed, the USA PATRIOT Act of 2001, passed overwhelmingly by Congress, spe-
cifically addressed two areas of weakness with respect to America’s identity docu-
ments.

Concerned that some of the terrorists had obtained commercial driver’s licenses
to transport hazardous materials, Congress mandated that no commercial license be
issued without a check of the relevant criminal history databases and, in the case
of an alien, a determination of his or her legal status in the United States.

Similarly, Congress directed the Treasury Department, in consultation with regu-
latory and other agencies, to study and provide recommendations for enhancing the
ability of domestic financial institutions to verify the identity of foreign nationals.

Ironically, however, these positive developments are being undercut by an identity
card issued by the government of Mexico, the specific intent of which is to gain
privileges and benefits previously reserved for citizens and legal immigrants for an
estimated five million Mexicans residing illegally in the U.S.

MEXICO’S CONSULAR ID CARD IS NOT SECURE AND VERIFIABLE.

Mexico has issued the matricula consular since 1870 to its nationals living abroad
in case they had need of consular assistance. It’s purpose and use was totally benign
and of no concern to any host country, including the United States.

But after 9/11, our tolerance for permitting illegal aliens to reside in the U.S.
abated considerably, coupled with a new-found determination to increase the reli-
ability of U.S.-issued identification documents. This environment made it likely that
life would become more difficult for millions of Mexican citizens residing here ille-
gally. But, Mexico needs them to continue to live and work here and send a large
portion of their earnings back home. Remittances to Mexico totaled $10 billion in
2002—money that has become essential to its faltering economy.

So Mexico decided to try to win widespread acceptance of the matricula consular
as a substitute for U.S.-issued identification. To accomplish this it had to convince
local, state and federal government agencies and U.S. business entities that the
matricula is a secure identity document.

The face of the matricula was redesigned to make it bilingual and to include a
local U.S. address. Recognizing that America wanted more secure identity docu-
ments, Mexico added several features to prevent counterfeiting. However, my re-
search revealed that while those counterfeiting safeguards certainly improve the
card’s reliability, the matricula is not a secure identity document.

The goal of a secure ID card is one person, one identity, one card. The matricula
does not meet the latter two standards.

“BREEDER” DOCUMENTS USED TO OBTAIN THE CONSULAR ID ARE NOT AUTHENTICATED.

To be truly secure, so-called breeder documents used to obtain an ID must be
matched against some other data that corroborates the information.

A Mexican birth certificate is the principal document being used to obtain a
matricula. Press reports indicate that it or other documents are being crosschecked
against computerized records in Mexico. They are not.

The breeder documents are not being electronically scanned at the Mexican con-
sulates that issue matriculas. Instead, paper files are kept. So, there is no computer-
ized data to crosscheck anything with in Mexico.

Also, the manner in which the Mexican consular cards are issued basically guar-
antees that no authentication will take place. Matriculas are issued on a same-day
basis, often from remote locations with no sophisticated communications equipment.
For example, in April, the Chicago-based Mexican consulate issued 1,500 matriculas
in only two days at the offices of the Wisconsin Hispanic Scholarship Foundation.

To authenticate breeder documents in an on-line, real time environment, the fol-
lowing would be needed:

¢ dedicated data lines and multiple layers of communications security
« almost instantaneous confirmation or declination of the documents
¢ sophisticated interface programming

¢ communications technology and support at each consulate
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The price tag would easily be in the tens of millions of dollars. What is really hap-
pening is that Mexico is relying on staff members in the 47 consulate offices to vis-
ually authenticate the documents.

SAFEGUARDS NOT IN PLACE TO PREVENT MULTIPLE ISSUANCE OF MATRICULA
TO ONE INDIVIDUAL.

Without safeguards to prevent multiple issuance, the matricula also fails to meet
the standard to insure only one card for one person.

Concurrent with the issuance of each new matricula, a digital file of the photo-
graph, signature and data elements is created. That file needs to be transmitted ei-
ther to a central database in Mexico or on some networked basis to all the other
47 consulates to insure that no more than one card has been issued to that one per-
son.

In its discussions with law enforcement and motor vehicle officials, Mexico has in-
dicated it was building this network. But it it’s not ready yet. Everyone seems to
think it will become a reality and it’s just a matter of time. But in this case, timing
is everything.

Well over one million matriculas issued before 2002 are still valid and in circula-
tion. They have no security features whatsoever. Mexico issued over one million of
the improved matriculas in 2002, with no system in place to authenticate breeder
documents or safeguard against duplicate issuance.

Fraud is occurring. To use just one example, the INS in Denver arrested a man
who was carrying three different matriculas. All had his photograph, but three dif-
ferent names.

UNDERLYING IDENTITY DATA OF MATRICULA HOLDERS BELONGS TO MEXICO,
NOT THE U.S.

Beyond normal concerns related to issuance of any secure and verifiable identi-
fication card is the troubling problem that all of the data collected to issue the
matricula is owned and controlled by Mexico.

There is the possibility of graft within Mexico’s 47 consulate offices. No country
is immune from corrupt employees who sell identity documents for cash. But in
Mexico corruption is endemic and is common throughout the government. Low-paid
consular staff might succumb to bribes and provide matriculas to OTMs (Other
Than Mexicans) engaged in drug or human smuggling or terror financing activities.
These employees would be covered by diplomatic immunity.

Finally, there is the profound problem that only Mexico has access to the breeder
documents used to obtain the matrticula and some supplementary information Mex-
ico requires that is not displayed on the card itself. This renders U.S. law enforce-
ment agencies impotent to conduct a thorough background investigation if a Mexi-
can national whose only identification is a matricula card commits a serious crime
while in America. Contrast this to the situation after the 9/11 terrorist attacks when
the U.S. was able to assemble significant information about the hijackers because
each had to provide information on a U.S. visa and their entrance and exits from
the country were recorded by customs officials.

MATRICULA BLURS THE DISTINCTION BETWEEN LEGAL AND ILLEGAL IMMIGRANTS.

Mexico’s strategy is to win acceptance for the matricula through a grassroots lob-
bying campaign at the local and state level. These efforts have borne fruit. This
month Mexico announced that the matricula is now accepted by 402 localities, 32
counties, 122 financial institutions and 908 law enforcement offices.

Whenever challenged about the propriety of these lobbying activities, Mexico re-
peatedly emphasizes that a matricula is simply an identity card and does not
change anyone’s immigration status. Thankfully, that is true—but it comes close to
achieving the functional equivalent.

The matricula is changing the lives of undocumented Mexicans, making it far
more likely that they can remain here undetected and receive a type of immunity—
not just from their illegal presence but for crimes committed on American soil. In
localities where the matricula is accepted, it:

¢ has reduced the chances that illegal Mexican aliens will be arrested, jailed
or deported
¢ given them entree to mainstream banking services

¢ provided access to city and state services and privileges, including in-state
tuition rates denied to military families posted temporarily in a state.
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¢ in some states gained them access to exactly the same driver’s licenses as
those carried by American citizens.

Mexico did not confer those privileges—local governments and entities within the
United States did.

MATRICULA HAS BECOME A BADGE OF PROTECTION FOR MEXICAN ILLEGALS.

Local police in communities with a large number of Mexican illegal aliens have
been willing to accept the matricula because some identification is better than none.
The ground rules seem to be that no arrests will be made for minor infractions. This
means that no background checks are run. No fingerprints are taken. No criminal
databases are checked.

For Mexican citizens who posses one, the matricula has become a shield that
hides any past criminal activity. But criminality is rampant in Mexico and, inevi-
tably crosses our porous border. This is particularly true for drug traffickers, but
also for money launderers and human smugglers, who have recently been linked to
organized crime in Mexico. Given the free pass that local police are giving to
matricula holders, it is highly likely that Mexican criminals, irrespective of their
legal status, obtain one from their consulate office.

Mexican illegals also routinely commit crimes related to their illegal status. These
include fraudulently obtaining U.S. birth certificates, Social Security numbers and
driver’s licenses; engaging in sham marriages and other strategems to obtain legal
status; using fake U.S. immigration documents to receive government benefits; re-
peatedly crossing our border without permission, etc.

Some local police believe it is not their job to enforce federal immigration law. But
for the police to ignore federal immigration law is tantamount to subverting it. For-
eign residents living here lawfully have U.S.-issued documents. If in accepting the
matricula, an identity document needed only by illegal aliens, local police are failing
to conduct background checks, they are abdicating their law enforcement respon-
sibilities and putting their community at risk.

This point was called into stark relief last month when Eugene, Oregon police
stopped a Mexican national for a traffic infraction. A background check revealed
that he had a criminal history including arrests and convictions for drugs, burglary,
kidnapping and assault. He also was on the Bureau of Immigration and Custom En-
forcement’s “most wanted” criminal aliens list, having absconded after being ordered
deported. Presumably, he would not have been captured by any of the 908 local law
enforcement offices that are “accepting” the matricula.

A DRIVER’S LICENSE SERVES AS OUR DOMESTIC PASSPORT.

All illegal aliens prize a license because it is the most widely accepted identity
document in America.

It is an unfortunate reality that in many communities, a substantial percentage
of the population is Mexican illegals. This makes it difficult for elected local and
state officials to ignore entreaties that illegals need driver’s licenses to get to work
in order to support their families. It is a topic that has occupied many state capitals
in the last two years. Twelve states currently accept the matricula as identification
to obtain a license. But efforts are unceasing to increase that number.

In a positive sign, in May the American Association of Motor Vehicle Administra-
tors, with representatives from all 50 states, after careful study made a decision
that it was “premature” to accept the matricula as part of its list of documents rec-
ommended for use by Department of Motor Vehicle employees.

It is concerned that the matricula lacks standardized issuance procedures, uni-
form security features and a secure database for verification purposes. In addition,
AAMVA endorsed a standard that no foreign documents other than passports, in
conjunction with proper immigration documents, be used to validate legal presence.

Contrast the responsible stand of AAMVA to protect the security of driver’s li-
censes with that of a U.S. government agency—the Internal Revenue Service. Most
states that accept the matricula as ID for a driver’s license do so because the state
also allows the Individual Taxpayer Identification Number (ITIN) to serve as a sub-
stitute for a Social Security number.

IRS KNOWS THE ITIN IS UNVERIFIED BUT HAS NOT STOPPED ITS USAGE AS
IDENTIFICATION.

As background, in 1996 the IRS, a division of the Treasury Department, began
issuing ITINS as a way to encourage illegals, who are not eligible for Social Security
cards, to comply with U.S. tax laws. In its publications, website and forms, the IRS
makes clear that the ITIN is “for tax purposes” only. Perhaps because of its per-



30

ceived limited purpose as a tax tracking number, the IRS made little or no effort
to authenticate the documents presented by foreign nationals to obtain the ITIN.

This laxness led to a stampede of U.S. illegal residents from nations all around
the world applying for ITINs. The IRS has issued 6 million ITINs since 1996, but,
strangely, only 2 million were used for the purpose of filing U.S. tax returns. It is
assumed that individuals who receive an ITIN and do not file taxes are using it as
official U.S. government identification to obtain bank accounts, government services
and—ominously—driver’s licenses.

Belatedly, at the end of 2002 both the Treasury Department and the IRS threw
up strong warning signals that the ITIN cannot—or should not—be accepted as an
identification document. Treasury said in its report to Congress on the USA PA-
TRIOT Act that the “the IRS does not employ rigorous identification verification
procedures.” Similarly, the IRS announced that as of April 15, 2003 it would require
more identity documentation from ITIN applicants, including proof of their alien
status.

In response to a question this week, an IRS spokesman said: “The ITIN was cre-
ated solely for tax administration purposes. The ITIN was never intended to be a
supplemental identification document for purposes other than filing a tax return.”
However, the IRS has issued no public statement confirming that the foreign docu-
ments used to obtain an ITIN are not authenticated and, therefore, the ITIN is not
a reliable identification document. Such a statement would lead state motor vehicle
bureaus to exclude the ITIN from their list of acceptable documents. It is highly un-
likely that illegal residents would be able to obtain a driver’s license in any state
based solely on possession of a foreign government-issued consular card.

THE TREASURY DEPARTMENT HAS TACITLY ENCOURAGED BANKS TO
ACCEPT THE MATRICULA.

A relatively small number—122 out of over 9,000 federally-insured financial insti-
tutions—are accepting matriculas to open accounts. Even this small number is a re-
markable occurrence, as all legitimate financial institutions are regulated and must
meet guidelines set by their regulators to “know your customer.”

It appears that banks are accepting the matricula consular because Mexico re-
quested the State and Treasury Departments’ help to help find ways to reduce the
cost of remitting money to Mexico. It also was interested in U.S. financial institu-
tions undertaking a program to “bank the unbanked.” Since Mexican illegals possess
none of the usually accepted ID documents, the Treasury Department gave its tacit
approval for financial institutions to accept the matricula instead.

In fact, it did so in a report to Congress dealing with the secure identification
requirments mandated by the USA PATRIOT Act, where it said the “proposed regu-
lations do not discourage bank acceptance of the “matricula consular” identity card
that is being issued by the Mexican government to immigrants.”

This is ironic as Mexican banks do not hold the matricula in high regard as an
identity document. No major bank headquarters in Mexico lists the “matricula con-
sular” among the several official identification documents they accept to start ac-
counts. In fact, according to a Mexican government press release, as of the end of
2002, the matricula was being accepted as an identity document for any purpose in
only 10 of Mexico’s 33 states.

Especially in the context of the PATRIOT Act and our focus on homeland security,
it is difficult to comprehend why Treasury would give comfort to an identity card
being offered by a single foreign government, as it could be predicted that other for-
eign governments would demand the same treatment.

ACCEPTANCE OF FOREIGN GOVERNMENT CONSULAR CARDS HAS PROFOUND
IMPLICATIONS FOR U.S. IMMIGRATION POLICY AND HOMELAND SECURITY.

The proliferation and acceptance of foreign government consular cards as a sub-
stitute for U.S.-issued identification endangers our homeland security. In addition
to Mexico, the governments of Guatemala, Honduras, Poland, Peru and El Salvador
have begun or are considering issuing cards of their own. More countries could fol-
low, including some that the U.S. believes have been harboring terrorists.

Public opinion polls for decades have shown that while the American public sup-
ports legal immigration, it is opposed to illegal immigration. Obviously, the events
of 9/11 only strengthened the intensity of these opinions.

The reason why government want acceptance of their consular cards is to make
it easier for their foreign nationals residing illegally in the U.S. to “come out of the
shadows.” It is in these governments’ interest for their illegals to remain in the U.S.
and remit money back to their home countries.
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It is in America’s interest to control our borders and enforce our immigration
laws. Accepting a less than secure identity card from any country further erodes our
ability and incentive to control which foreign nationals can enter and live perma-
nently in the U.S. It has profound implications for U.S. immigration policy and our
homeland security.
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Backgrounder Jansary 200

IDs for lllegals
The ‘Matricula Consular’ Advances Mexico’s Immigration Agenda
By Marti Dinerstein

n the wake of the 9/11 terrorist all
to homeland security. So the Mexican government abruptly changed its White House strategy and

ks, a migration deal with Mexico was tabled while atlention Lurned

substituted a grass-roots approach that would focus at the local level, seek small successes, and build
momentum for congressional action.  The linchpin for this new strategy was to be the “matricula consular,”
an olficial identity card issued by the Mexican goverrimenl, which it wanted (o be officially recognized
within the United States.

This Backgrounder is the first detailed examination of the matricula issue. Among the findings:

¢ The matricula consular is useful i the United States only lor illegal aliers, sirce legal immigrants,
by definition, have U.S. government-issued documents.

o The Mexican government has launched an aggressive grassrools lobbying carmpaign Lo win acceptarice
for its matricula card from state and local jurisdictions and from banks, especially in arcas where
Mexican illegal aliens are concentrated.

e The objective of this lobbying effort s Lo achieve guasi-legal status for Mexican ilegals in the Unlied
States without waiting for action from Washington.

o The matricula itsclf, however, is useful to illegal aliens anly insofar as U.S. institutions are willing to
imumigration law,

collaborate with Mexico’s efforts Lo circurnvent U

o While many jurisdictions have resisted pressure from the Mexican government, others have not; the
matricula is now accepted by 800 local law enforcement agencies and 74 banks, as well as by 13
states for purposes of obtaining a driver’s license.

e Not only does the matricula subvert 1S, immigration law, il is nol even a secure identity documnent.
Mexico is not authenticating the documents used to obtain the matricula against computerized data
Tiles in Mexico.

e Saleguards are not in place (o prevent rulliple issuance of matriculas Lo the same individual; in fact,
the INS has already reported finding multiple cards in different names issued to the same person.

e The matricula is becoming a shield that hides criminal activity for two reasons: first, the holder’s
identity was not verified when the card was issued, and second, police in jurisdictions that accepl the
matricula are less likely to run hackground che

s on card holders picked up for minor infractions.

e The US. Treasury Department has given its approval to banks to accept the matricula for opening
bark accounts.

e The acceptance of Mexico’s matricula consular sels a precedent, making it almosl impossible Lo
reject similar cards presented by illegal aliens from other countries, including those which have sent.
Lerrorists o the United States in the past.

Marti Dinersieirs (mdinerstein@earthlink nei) is Fresident of Tnmnigration Matters, a public policy avalysis firm inn New York, and i a
Fellow at the Center for Immigration Studies. She is the author of two recent Backgrounders: Americas Identity Crisis: Docirment Fraud
is Pervasive and Pernicious” and “Giving Cover to Iilegal Aliens: IRS Tax ID Numbers Subvert Immigration Law.”
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Mexico's voter registration card contains a
fingerprint and would have been counter-
productive to Mexico’s aim of avoiding
deportation of its citizens. Anyone caught
crossing the border without permission is
fingerprinted and penalties rise for repeat
offenders.

Early in September 2001, the Mexican government
had every expectation (hal it would soon achicve iis
principal foreign policy goal — a comprehensive
migration agreement with the United States that. would
create new guest worker programs, exempt Mexico from
visa limits, and “regularize” the immigration status of
the estimated three to five million Mexicans already
living in the United States illegally.

After 9/11, public congressional
opposition in the United States (o an illegal-alicn
amnesty hardened and made such a deal impossible.
In its place, Mexico sought piecemeal changes, centered
on gaining acceplance in the Uniled States for the
“matricula consular.” But Mexico's new approach has
become a direct challenge Lo U.S. sovereignly — by
aggressively Inbhying state and Incal governments,
Mexico is changing America’s de faclo immigration
policy in licu of congressional action. And it has been
doing so while (he 1.S. government watched — or
even gave its tacit consent.

and

Rebirth of the Matricula

The issuc of sccure identification became a national
concern in the United States after it was discovered
that all 19 9/11 hijackers had valid or fake Social
Security nuntbers and 18 of the 19 had authentic or
phony driver’s licenses or motor vehicle ID cards. There
was a4 public oulery and steps were taken Lo Lighten
the eligibility requirements for both Social Security
cards and driver’s licenses.
operating procedure for ID to be required in order to
enter cerlain buildings,
airports, and attend high-profile public activities, like
New Year's Eve in Times Square. Life became even
more difficult for the undocumented, the majority of
whom are Mexicans.

Wanting to ensure that its nationals could
illegally rermain in the United States with as Tiule hassle
as possible, the Fox government turned its attention to
providing them with Mexican identification that would
be accepled by U.S. authorities.

I has became common

gain access Lo secure arcas al

Simply providing passports was not a viable
option. The United States requires Mexican citizens
to obtain a visa hefore entering the country, a nicety
ignored by people who cross our borders without
permission. Possession of a Mexican passport without
a visa would only highlight their illegal status,

Another option could have been Mexico's voter
registration card, which is regarded as a sceure identity
document. It was revamped at great expense in the
1990s (o stem endemic corruption in the Mexican
electoral system. But that card, too, was a non-starter.
Tt contains a fingerprint and, thus, would have been
counter-productive to Mexico's aim of avoiding
deportation ol ils citizens.  Anyone caught crossing
the border without permission is fingerprinted and
penalties rise Tor repeat offenders. Knowing this,
Mexican illegals often use fake iclentities, not wanting
o have their Tegal name in INS arrest files. Buu il
fingerprints match, a false identity doesnt cut it.
Tdentity theft is a felony and subjects an olfender (o
deportation.

So the Mexican government turned to the
matricula consular, a logical choice, since it was created
in 1870 specifically to help Mexican citizens living
abroad gel help [rom their local consulate il needed.
In its simplest form the matricula card is an official
Mexicar government docurment thal certifies (he name
and age of the bearer. Well over one million matriculas
were already in circulation in the United States belore
the September 2001 terrorist attacks. Even though
those cards corntain no securily features, they remain
valid, according 1o a consulate official in New York.!

In an audacious political maneuver, Mexico
decided to try to turn the matricula consular into a
vehicle quasi-legal
undocumented population in the United States. Its
strategy was two-pronged.  Firs,, it needed Lo convinee
U.S. authorities that the matricula was secure
Second, it planned an aggressive
grassroots lobbying campaign to win acceptance for it
al the loeal and state level, especially in arcas where
large numbers of Mexicans resided and were, in fact,
members of the communily.

to achieve status for ils

identilication,

New matricula contains useful information and offers
protection against counterfeiting. The new matricula
card was lirst introduced in major metropolitan arcas
in March 2002 and gradually was made available in
consulate areas throughout the United States. I is
wallet-sized, making it easy to carry on a daily basis. It
is generally valid for five years and is hargain-priced at
$28. The card conlains the name, date and place of
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birth, a current photograph, and the holder’s signature.
A new feature is inclusion of a U.S. address, which is
information hanks require and the police also want,
evert il someonce is simply reporting a crime. A current
address also is required 1o ohtain local social services
and acceess Lo cornmunity fa

Another new addition is the telephone number
of the local Mexican consulate office, which is provided
for two reasons. First, it is a way that local officials can
verify the card’s authenticity. Sccond, it is a reminder
to the police that a Mexican national in trouble has a
vight 1o call

In designing the new card, Mexico put
siting. Some

Les.

his or her consulale office for assistang

emphas
of them are visible, like the patterned green security
paper and an “advantage seal” that in natural light
changes color from green to brown and is superimposed
over the hearer’s photograph.

Other anti-forging features are visible only in
sent. or infrared light and others require a high-
“At one angle, the decoder
reveals the bearer's name over the phograph. From
other angles, the decoder reveals the bearer’s birth date
and the Tetters ‘SRE,” initials of the Scerctaria de
Relaciones Exteriores, the Mexicar agency responsible
far issuing the card.”

The Mexican government calls the new
matricula card the “high security consular ID.” This
phrase is used in conjunction with descriptions of its
anti-forgery technology.

The counterfeiting saleguards certainly add (o
the matriculas reliability, but they are not a substitute
for other security measures, some of which Mexico has
used to promote the matricula but has not yet delivered.

is o1 lealures Lo prevent counterl

Nore:

tech decoder to be seen.

Matricula not Secure

Mexico is not authenticating breeder documents. For
an identity card (o be secure, the “breeder” docurments
provided must he authenticated to guard against
identity fraud. Safeguards must also
ensure that the goal of one person, one identity, one
card is el

This issue is particularly complicated for the
Mexican government, which is fully aware thal ils

be in place (o

nationals commit document and identity fraud to
remain in the United States. Previously, this issue was
not of concern to them; but now, the Mexican
government is warning its cilizens against this practice.’

To guard against lraud, Mexico requires (hat
applicants for the matricula appear in person to have
their pholograph taken and to submit identity

3

documents and proof of residence in the geographic
region served by the consulate issuing the card.

An original or certified copy of a Mexican birth
Another
ation, preferably from Mexico, is also required.
Is say Lhe documerts Lhey aceept include
a voter registration card, a military service card, or a
valid passport, In the absence of a photo ID from
Mexico, consular officials are granted discretion in
deciding what U.S, documents o accept. Media reports
have mentioned employer ID cards, motor vehicle
department. ID cards, and student ID «
has been expressed that the standards for issuing

certificate is required. piece of photo

identi

Consular offi

ds. Concern

las dilfer conside

malr

2y

: ably from consulale Lo
consulare.

For the matricula card (o be sccure, Lhese
“breeder” documents must be authenticated. And
Mexico has said it was doing so.* However, local
consulates do not, and probably cannot, verify the
authenticity of these documents against computerized
data files in Mexico. An official at the Mexican Embassy
in Washingron said that it. relies on the expertise of the
staffl in the 47 consulates Lo visually authenticale (he
documents.

The breeder documerls presented by Lhose
applying for a matricula card are not electronically
Instead, hard copies are made of the
documents, which are kept in physical files at the
appropriate consulate. So as a practical malter, Lhe
consulates have no computerized data to transmit, even
il they were linked Lo databases in Mexico against
which the matricula applicants’ information could be
checked.

scanned.

Issued on same-day basis, even in remote locations.
Given the sheer volume of the matriculas being issued
and the physical conditions under which this is
accomplished, it is easy to understand why the process
is ot highly automated.  The “new and improved”
matricula has heen a runaway best seller with
undocumented Mexicans living in the United States.
On some days the demand exceeds the ability of the
consular sialls (o process all of the people wailing in
long lines.

This is particularly true when mobile offices

are set up to accommodate people who live in rural
These
visits are publicized within the local Mexican
commurity and word-ol-mouth travels fast. The venues

arcas distant [rom the nearest. consulale olfice.

for the mobile consulates are not fancy, ranging from
an adult education school in Brentwood, Calit,, 10 a
Lent oulside the Cardunal Savings Bank in Woodstock,
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1L, 1o the El Rincon Vaquero trading post in West
Columbia, S.C. All matriculas — even from these
remote locatinns — are issued on a same-day basis.
For a consulate (o transmil personal information
ahout matricula applicants on an on-line, real-time
basis (o a confidential database maintained in Mexico
would (or should) require dedicated data lines and
multiple layers of cornmunications sceurity, [t would
also require that the consulate receive back almost
instantaricous conflirmation of the validity of the
applicant’s documents. For that to happen,
sophisticated, costly, and (ime-c :
programming would be needed, as well as investments
in communications technology and supporl al cach

nsurning interl

consulate. The price tag would easily be in the tens of
millions ol dollars.

Those realities raise troubling questions and
doubts about Mexico’s candor when explaining the
extent — and limits — of the matricula as a secure ID
document.

Safeguards not in place to prevent multiple issuance
of matriculas to same individual. Mexico had Lo absorb
a multi-million dollar start-up investment for new
equipment and (echnology before its 47 consulates
could issue the improved matricula. That investment
was required for the redesign of the card, for digital
cameras o photograph cach matricula applicant on-
sile, for technology Lo prevent counterfeiling, and [or
the equipment that actually produces the cards.
Concurrent with the issuance of cach matricula,
a digital file of the photograph, signature, and data
clements is created. Such a file could be clectronically
transmitted to Mexico and matched against databases
in all 47 consulates Lo cnsure Lthal no more than ene
card is issued to any indi
law enforcernent, banking, and motor vehicle officials

idual. In its discussions with

10 gain acceptance for the matricula, Mexico has
referenced Lhis database as another security layer.
There is one big problem, however. The
network is nol yel operational. Estimates of when it
will be available range from several months to several

Most US. of

serious abour providing it, if for no other reason than

sials seorn (o feel that Mexica is

yrars.

it needs it for its own purposes. The issue seems Lo be
a matter of timing, not intent.

But as the saying goes, timing is everything.
Well over one million older matriculas, which have no
securily leatures and the data from which cannol be
converted into electronic format, are still in circulation.
The Mexican government announced it issued over one
million matriculas in 2002. Thus, with estimales of

Mexicas illegal population in the United States ranging
from three Lo five million people, a significant percerilage
of that population possess matriculas that do not meer
a generally accepted definition of secure identifi

The absence of a computer network linking
the 47 consulales is a serious security flaw. Possessing
multiple copies of a genuine photo ID document touted
as having “high sccurity” would provide excellent cover
to a host of unsavory characters.

Fraud is occurring, “One guy we arrested
recently had three different matriculas with three
diffe
consulate,” said an INS official in Denver.

tion.

ent names. 1L was his picture, issued through the

“Our one

es sorneone whose intentions are
»s

worry is that this gi
bad one genuine piece of identification,

Some Washington officials are quietly worried
about graft within the 47 consulate offices. No country
is immunc fram corrupt employees who sell
documents for cash. But in Mexico corruption is
endemic and is common throughout the government.
Rumor has it that some employees simply pocket the
$28 matricula fee, paid in cash with no audit trail.
Others worry (hal low-paid consular stall might
succumb to bribes and provide matriculas to OTMs
(Other Than Mexicans) engaged in drug or human
smuggling or terror financing activities. These
employees would be covered by diplomalic immunity.

A good reason to believe that the consular
network will becorne a reality is that Mexico has ils
own reasons to prevent fraud in its issuance of the
matricula. In the past, Mexico has had 10 guess how
many of its citizens live in the United States. And it
had no clue who they were or where Lhey lived.
Compiling an accurate registry of these names serves
Mexico's econornic, political, and foreign policy
objec

identity

Mexicans Push Matricula Acceptance

It's obvious why the matricula is so popular with
Mexican illegals. It is transforming their quality of life
in America. It sells itself. Mexican officials and illegal
immigrant advocales repeal. over and over like a mantra
that the matricula does not confer legal status. They

Lrivialize the benefits it confers, referencing library cards,

video rentals, and utility services. Yer, in less than a
year, the matricula has come a long way loward
achieving what Mexico hoped it would — quasi-legal
status Tor its undocumented population in arcas where
the matricula is widely accepted.

In localities where it is accepted as valid
identification, the malricula consular has reduced the
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charnices Lhat illegal Mexican aliens will be arrested and
deported, given them entree to mainstream hanking
services, provided access to city and state services — and
in 13 stales gained them cxactly the same driver’s
licenses as thase carried by American citizens. (See
sidebar,)

The matricula is just. a laminated piece of paper.
Its value derives from the fact that U.S, police
departments, banks, local governments, and state motor
vehicle burcaus voluritarily have agreed Lo accept it, no
questions asked.

This is due Lo the brilliant propaganda
campaign, conceived by Mexico's foreign ministry and
exceuled by its 47 consulate off]
diplomatic presence in the United States. Their plan is
(0 gain widespread acceplance for the eard (hroughout
the United States. This involves consulate personnel
traveling from city o Lown within their geographic
region, calling on the mayor, police chief, local bank
ollicials, motor vehicle burcaus, stale legislalors, cle.,
and urging them to accept the matriucla as official
identification. They speak at official

es, the largest

as identification 1o open accounts. According to the
Mexican governrnent, the matricula also is accepted as
official ID by more than 800 U.S. police departments
and by 13 stales 1o obtain a driver’s license$

Matricula Shields Criminals

At one level, it is hard 1o understand why 800 police
Torces would accept the matricula as acceplable 1D,
but it has a cerlain logic. In selling the mauricula Lo
the police, Mexican officials emphasize its security
features, public safely, and human dignity. They make
the point that illegal Mexican aliens in the communi
would be more Tikely (o report. crimes Lo the police il
they did not fear doing so could lead to their
deportation.

These arguments resonate with local police,
whose principal job is (o protect thed
police department in Austin, Texas, was among the first
Lo accepl. the matricula.” It did so because its own
records indicated that Mexicans assumed to he illegal

community. The

meelings, courl prominernt
community leaders, meet with the
editorial boards of newspapers, and
seize every opportunity given for

media coverage.

Each small success s
celebraled and announced o Lhe
local media. A scorecard is

maintained in Washington and
disseminated to the local consulate
offices, Thus, a “win” with a local
police chief in California can be cited
by the consulate office in Georgia as
evidence of the growing momentum
Lo accepl Lhe matricula throughout
the United States.

The results of his lobbying
effort have been impressive. On
Decermnber 30, the Mexican Foreign
Ministry announced that in 2002
it had issued 1,040,934 matricula
consulars to Mexicans in the United

States.  Approximately 64 percent
by 10 Mexican
consulate offices in three border

were issued

states — Arizona, California, and
Texas — and in Chicago, which has
the largest
population after Los Angeles. To
date, 74 barks accepl (he matricula

second Mexican
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Itis a certainty that criminals, irrespective of
their legal status, are in line when the
consulate mobile offices arrive in their
localities. Why not? The only requirement
to receive the matricula is Mexican
citizenship.

were subject Lo a disproportionately high level of crime,
particularly robberics.

Matricula reduces risk of arrest, jail, and deportation.
Police need to see identification even for minor
infractions. I an individual has none, he or she must
be taken to a police station and booked. It is a time-
consuming process and causes 111 will within (he
community when, arguably, the offense is not a serious
one.  Immigrant advocates shrilly remind the media
that local police are not responsible for enforcing federal
immigration law. And some local police agree with
this assertion. The assistant chiel of police in Austin
“acknowledged that some citizens have eriticized the
authorities’ acceptance of the card. However, he roted,
enforcing immigration law is a federal responsibility.®

Bur for the police to ignore federal immigration
law is tantamount to subverting it. And that is exactly
whal has beert happening since the Mexican goverrument
launched its full-court press to get local law enforcement.
officials Lo accepl Lthe matricula on a pari passu basis
with U.S.-issued identification or valid passports.

In some localitics, an illegal Mexican alien ir
possession of a matricula is heing cited and released.
Without a matricula, he or she would be laken 10 a
police station, fingerprinted, and a background check
run, Police would examine any papers in the suspect’s
pos ion to determine the person’s identity. If their
scarch gave ther reason o believe the person was in
possession of fraudulent documents, he or she would
be charged with that erime, as well as the one Lthal had
brought them to the attention of the police in the first
place. The individual’s name and lingerprints would
be run through criminal databases, which now include
the INS Tist of over 300,000 aliens who absconded
after being served with deportation notices. A large
number of thern are frorm Mexico.

While local police do not routinely notify the
INS when an illegal alien is arrested, they apparently
do so if a serious crime has been committed. Thus,
they seem to be comfortable selectively enforcing federal
irnmigration law.®

But in an increasing number of U.S. s,
towns, and villages, none of these activities are taking
place. For any Mexican citizen who possesses one, and
particularly for those here illegally, the matricula has
hecome a shield that hides past or current criminal
activity.

Matricula available to hard-core criminals, no questions
asked. Given the free pass that local police are giving to
matricula holders, it is a certainty that criminals,
irrespective of their legal status, are in line when the
s. Why
not? The only requirement to receive the matricula is
Mexican citizenship.  No criminal background checks
are run. It is an identity document, nothing else. But
Tocal

consulale mobile offices arvive in their loca

Taw enlorcement officials in the U.S., (rying lo
cope with an influx of illegal Mexican aliens into their
communilics, have tumed it into a sorl of prolection
badge.

Criminality is rampant in Mexico and,
inevitably, crosses our porous horder. This is particularly
true with drug smugglers. It is an unfortunate fact of
life that illegal drugs are grown and manufactured in
Mexica, trafficked by Mexicans, but used by Americans.

Within the last decade, Mexican drug trafllickers
have become major wholesalers throughout the United
Stales ol marijuana, heroin,
methamphetamine, and cestasy.  Their distribution
hubs are expanding away [rorm just border communities.
According to a Drug Enforcement Administration
official, “The southwest border isn't along the Rio
Grande anymore. It's in Atlanta and North Carolina
and Chicago and even Yonkers and New Rochelle.™?

They like to work close o towns Lhal provide
casy highway access Lo big cities and where poor
immigrant residents can be recruited as couriers. These
“lowns offer the cover of hard-working immigrants and
a pool of potential recruits among the out of luck and
unemployed. . . . From bases on the West Coasl,
Mexican traffickers have moved across the Northwest
and Midwest, hiding among fruit
Washington, resort workers in Colorado, and
construction workers in Minnesota. .. The Mexican
traffickers are notably low profile, and police officers
say the immigrant workers on whom they prey are

cocaine,

pickers in

similarly discreet.”!!

The vast majority of illegal Mexican aliens are
not perceived to be “criminals,” although they commit
criminal acts like crossing our border wilhout
permission, engaging in identity theft, and using fake,
stolen, or horrowed Sacial Sccuriry numbers to find

work. While Americans who commil Lhose crimes
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would be arrested and prosccuted, there is great
reluctance 10 do so in communities with large illegal
populatinns hecause it could result in their deportation.

The matricula is compounding this problerr
and giving both illegals and local law enforcement a
way Lo ignore Lhis troubling reality.

Mexico Lobbies Banks

Some Mexican illegals view a banking relationship as
the most important tangible value of the matricula
consular. For those who work ol the books, it provides
peace of mind to know they no longer are easy marks
Tor thie

who prey on people who fear going (o the
police. For others, it makes cashing paychecks easier.
Not only does it reduce the cost ol sending money o
their homes in Mexico, it provides these families with
an ATM card, so they can withdraw only cnough cash
to meet their needs and keep the rest secure in a bank.

AL Tirst. blush it seerns almost impaossible (o
believe that some of the largest and most prestigious
banks in the country are knowingly offering accounts
to Mexican illegal aliens. The reasons are complicated
and cncompass outreach to assist a minority
communily, perceived profits (o be made [rom accessing
a fast-growing new market, and even a way to increase
the dollars remitled (0 Mexico, in the expectation thal
some will be allocated to econnomic development
projects. Bul the most important reason is (hat neither
banking regulators nor the U.S. Treasury Department
have ohjected Lo opening banking accounts for Mexican
illegals who use the matricula as their identification.
In fact, a good case can be made that regulators and
the Treasury Department have tacitly encouraged banks
to do so.

The irony is that Mexican banks do not hold
the matricula in high regard as an identity docurnerit,
No major bank headquarters in Mexico lists the
“matricula consular” among the several official
identification documents they accept to start accounts.
Perhaps recognizing that this revelation could be
embarrassing, on July 1, 2002, the Mexican Ministry
ses of the National

of Interior instructed regional o
Migration Institute that full recognition and validity
be authorized Tor the matricula consular lor
identification purpose and for entry into Mexico. As of
Decermber 30, 2002, the document was being accepled

in 10 of Mexico's 33 states.!

Remittances and economic development projects
important to Mexico. According to the Inter-American
Development Bank, money sent horne Lo Latin America

and Caribbean countries from their nationals
quadrupled in the last decade to $23 billion in 2001,
Given current migration patlerns, this growth is
expected to continue throughout the decade. This
remittance phenomenon, combined with a concurrent
decrease in U.S, foreign aid, has led the Stale and
Treasury Departments to work jointly with the
international development aid cornmunily o Tind ways
10 redirect some of the maney to promote economic
development in these impoverished nations,

This is a high priority for President Fox.
Echoing concerns shared by the World Bark and the
Inter-American Development Bank, he has lamented
“that_an overwhelming majorily ol immigrant dollars
sent to Mexico were used to provide for the day-to-clay
survival of the poorest. farnilies. Even
less is invested in projects that could stimulate economic
growth.
programs that match, peso for peso, the money that

immigrants send for public works projects in their home
het!

Litlle is saved.

.. Mr. Fox has expanded government

communities.

Mexico received $9.3 billion in remittances in
2001 but claims ils citizens sent even more. The cost
of money transfers gobbled up from 10 10 20 percont
of the total amount remitted. The international
cconomic aid community reasoned that large U.S.
commercial banks could help decrease these high
remittance-proeessing costs.

When Mexico approached large U.S.
discuss lowering the cost of remitrances and accepring
the matricula consular Lo open accounts tailored o poor
Mexicans, it met a receptive audience at some
institutions. It is likely (hat exccutives in retail banking
would have noticed the Census projections that
Hispartics would soon overtake blacks as the largest
minority group in America and would welcome the
opportunily Lo Lap into a large new markel.
since the late 1970s, U.S. regulators have required
eviderice thatl banks have made an effort W serve poor,
minority communities within their market areas. This
communily development activity usually reports (o the
executive responsible for assuring that the bank receives

satisfa

bariks Lo

Similarly,

Slory ralings [rom its regulators.

And some of those regulators, most notahly
the Federal Deposit Insurance Corporation and Tocal
Federal Reserve banks, perhaps responding to the
unprecedented level of immigration in the 1990s, were
concurrently sponsoring seminars about “financial
literacy” for the “unbanked” in poor minorily
The promised new “high security”
matricula would provide an nppartunity 1o open bank
accounts for Lhe largest imrmigrant group in the United

communities.
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States. Of course, since Mexicans legally in the United
States already possessed the appropriate documentation
10 establish bank accounts, it was understood that only
undocunented Mexicans would need the matricula,
The timing was also fortunate because the Internal
Revenue Service had started Lo issuc the Individual
Taxpayer Identification Number, which could serve as
the second ID usually required by banks (o fulfill their
“know your customer” obligations.

Internal Revenue Service gives Mexican illegals second
ID needed to open bank accounts. In 1996 the IRS, a
division of the Treasury Department, began issuing
Individual Taxpayer Ldentifi
nationals who were not eligible to receive
Security card as a way (o encourage compliance with
U.S. tax laws. A policy decision was made to make the
ITIN available wo illegal immigrants based on their
“substantial presence” in the United States.
publications, website, and forms, the IRS makes clear
that the ITIN is “for tax purposes only.” Perhaps because
of its stated limited purpose, the IRS made little or no
effort Lo authenticate the documents presented by
foreign nationals to obtain the ITIN. Perhaps it did
not feel it was necessary Lo do so, because Lhe agency
was knowingly giving them to illegal alicns.

This laxniess led o a stampede of illegals [rom
nations all around the world applying for [TINs. As of
October 2002, over 5.5 million ITINs had been issued.
Bur, strangely, only 1.5 million tax returns actually
were [iled using the ITIN number. 1U is assumed that
the people who applied for the ITIN and do not file
laxes arce using il as official U.S. government
identitication 1o obtain driver’s licenses, bank accounts,
and government services. It s not known if ITINs are
easily available to citizens of countries that harbor
Lerrorists or Lo resident alicns appearing on the FBI's
criminal database or to the more than 300,000 aliens
who absconded after being served with deportation
notices.!®

The ITIN has been linked in media stories to
the burgeoning popularity of the matricula. Banks
need an official U.S. tax number 1o open an interest
bearing account and, by definition, illegal aliens are
not legally entitled 1o a Social Security number. So
Mexican consulate staffs have been suggesting the ITIN
plable allernative and, apparently, noither
the banks nor the IRS raised objections. However,
within the last three months, both the Treasury
Department and IRS have thrown up strong warning
signals that the ITIN cannot (or should not) be
accepled as an identification docurnent.

ation Numbers 1o foreign
a Social

In its

as A ac

In its October 21, 2002, report. to Congress,
the Treasury Department said “the IRS does not employ
rigorous identification verification procedures. For
example, a foreign national can apply for an ITIN by
mail or through an authorized ITIN Acceptance Agent,
which is a person or entity authorized by the IRS 10
take applications.”!

Similarly, on December 17, 2002, the IRS
announced that henceforth applicants must subinit
documients proving heir alien status and identity.” Tr
is unclear exactly how or if the IRS plans to use this
information. It has a policy of shiclding illegal
immigrants from exposure to the INS, which has
seerned 1o continue even though the USA Patrior Act
explicitly calls for greater information sharing among
government. ageneies, law enforcement, and the
intelligence community.'®

U.S. Treasury gives banks comfort to accept the

matricula. A key [2
community to accept the matricula is its belief that
the US. Treasury Department has given its approval.™
“Under scetion 326(h) of the USA Patrior Act, Congress
directed that Treasury, in consultation with the federal
[unctional regulators and other relevaril agencies, study
and provide recommendations far enhancing the ability
of domestic [inancial institutions o verily the identily
of foreign nationals.”?

In its report to Congress, Treasury spelled out.
what type of information a financial institution may
require from a non-U.S. person seeking Lo open an
account: “The regulations state that financial
institutions may accepl orne or more of the Tollowing:
a U.S. taxpayer identification number; a passport.
number and country of issuance; an alien identification
card number, or the number and country of issuance of
any other government-issued document evidencing
nationality or residence and bearing a photograph or similar
safiguard.” (Lalics added )?

That sentenice was followed by footnote 17, It

Sor influencing the banking

was a shocker. “Thus, the proposed regulations do not
discourage hank acceptance of the ‘matricula consular’
identity
government to immigrants.”

The intent of the USA Pairiot Act of 2001,
passed overwhelmingly by Congress in response to the
9/11 terrorist. attacks, was (o strengthen our homeland

rd thal is being issued by the Mex

security. It addressed the issue of secure identification
because the hijackers had obtained both Social Securily
numbers and driver’s licenses. Especially in this context,
it is difficult to comprehend why Treasury went out of
its way Lo give approval Lo an identity card being offered
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by a single foreign government whose contiguous
border is a matter of acute concern to the United States
and whose nationals represent the majority of illegals
within the United States.

Matricula Leads to a Drivers License

As we saw with the hijackers, illegal aliens of all
nationalities prize a stale-issued driver’s license above
all other identity documents because it serves as a
domestic passport. It is the most widely accepted
identity document in America and gains you access (o
places, services, and transportation. Once a Mexican
has throw away (heir
matricula. It would no longer be needed.

After 9/11, it was generally recognized that
current state driver's license laws, regulations, and
procedures
political pressure. A number of states immediately took
action o close administrative loopholes and introduce
legislation to more tightly control the conditions under
which foreign nationals illegally in the United States
can oblain driver’s licenses. Some states still openly
subvert federal immigration law and issue licenses to
illegal alienss. Their justification usually is a pragmatic
one. Dllegals are going to drive anyway to get to work,
and it improves public safety if they pass a driver’s Lest,
know the rules of the road, and obtain insurance.

In trying Lo grapple with Lhis issue, sorme state
legislatures have suggested a compromise.

would be issued Lo undocumented individuals but the
e

a driver’s Ticense, he or she could

are rife with loopholes and subject (o

Licenses

Fager Al gl Vaneee en <

regional Mexican consul who said “The ideal would be
i the matriculation card could gain points Lo oblain a
driver’s license in the tri-state area. . . . We are holding
talks now with representatives from the deparunents
of transportation of the three states.”?

Bur New York’s Department of Motor Vehicles
refused Lo add the matricula Lo its list of approved
iderilily documents 1o obtain a driver’s license, “In
other cities the validity of the Mexican ID card has
prompted heated debates over whether recognilion
would amount to legitimization of illegal immigrants.
New York politicians, however, rarely raise issues relating
to the legal or illegal status of immigrants. Instead, the
conversations in cily and state offices over the Mexican
ID have focused on the heightened concerns over
security and identily fraud since the terrorist attacks.”?

Similarly, in a year he was standing lor re-
clection in the state with the largest Mexican
population, California Governor Gray Davis showed
political courage by veloing Tegistation that would have
granted licenses to illegal immigrants. He did so
despite the faet that the legislation had been
significantly revised (o address concerns he had raised;
“The bills would have allowed illegal immigrants to
oblain licenses il they passed all driving tests, underwent
criminal hackground checks, were applying for legal

residency and could prove they were employed and
had lived in California for at least 15 months in the
last three years

The governar's veto message said,

“the tragedy of September 11 made it abundantly clear

that Lhe driver’s license is more than just a licenise (o
e [
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Mr. HOSTETTLER. Thank you Ms. Dinerstein.
Mr. Nelsen.

STATEMENT OF CRAIG NELSEN, DIRECTOR,
FRIENDS OF IMMIGRATION LAW ENFORCEMENT

Mr. NELSEN. Thank you, Mr. Chairman and Members of the Sub-
committee. I want to thank you for this opportunity to summarize
the very serious legal and political reasons why no U.S. Institution
should accept any consular ID cards, including the Mexican
Matricula Consular, issued by foreign governments to their nation-
als illegally residing in the United States.

First, since the Constitution gives absolute power to Congress
over all immigration matters. It is unconstitutional for any local or
State entity to put itself above Congressional prerogatives by
adopting its own Matricula policy.

Second, under section 274 of the Immigration and Nationality
Act it is a Federal crime to encourage an alien to reside illegally
in the United States. Most Americans would agree that a local or
private policy that explicitly recognizes an identification card car-
ried by illegal aliens, especially for the disbursement of public serv-
ices or for financial gain, obviously encourages such alien to remain
illegally in the United States.

Third, it is our opinion that a public entity exposes itself to civil
liability suits if it adopts a policy to accept a card. Imagine a sce-
nario in which an illegal alien is stopped by a police officer in a
city or State that recognizes the Matricula Consular. Say the alien
presents the card, the officer accepts it and then by policy releases
the alien back into the general public rather than turning him or
her over to the proper authorities. If the illegal alien then commits
a violent crime against an American citizen or a legal resident, the
victim of the crime may have grounds to sue the city or State for
knowingly and with reckless disregard contributing to a dangerous
situation.

Aside from these serious legal concerns, acceptance of the
Matricula card is politically objectionable because it reinforces
widespread flouting of U.S. Immigration laws. In a world in which
there are nearly 5 billion people living in countries poorer than
Mexico, the United States must become serious about enforcing our
laws on immigration. If U.S. Institutions are allowed to accept
Mexican IDs from illegal aliens, it is not hard to predict that other
countries will soon follow Mexico’s lead, and some already are.
American policymakers need to think carefully about where this
slippery slope is leading us.

I was once an open borders advocate. In my twenties I even
wrote an article published in a newspaper in New York in which
I called for open borders. I also owned restaurants in Manhattan’s
East Village and I saw nothing wrong if some of the workers
crossed the border illegally. But my experiences in the restaurant
industry in New York City and during a 2-year stint living in
China convinced me that my open borders were shortsighted, self-
ish and naive. I came to recognize the slippery slope down which
our country is heading.

I became so concerned that I did more than just talk. I got out
of the restaurant business, started an immigration reform organi-
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zation to try to help raise awareness of the long-term consequences
of open borders immigration.

Polls show that that awareness has been raised. A recent Roper
poll found that 85 percent of Americans want local police to enforce
immigration laws. Seventy-five percent of Americans believe per-
sons who open bank accounts should be required to show legal
presence in the United States. It is therefore unbelievable that,
contrary to the overwhelming desire of the American people, 800
or more police departments and a large segment of the banking in-
dustry now accept the Matricula Consular from illegal aliens.

Proposed Treasury regulations recently issued are another af-
front to the American people. The regulations, if they are allowed
to stand, will permit U.S. Banking corporations to put profits above
the public good, and using foreign consular IDs to open accounts
continues to help illegal aliens remain in the United States. If
these regulations go into full effect, we will be faced with the re-
markable spectacle of having a Government in which one agency,
the Department of Homeland Security, is charged with deporting
illegal aliens while another, the Treasury Department, is allowing
them to open bank accounts.

Mexico makes the outrageous claim that the Matricula card is
more secure than American IDs even though there is no way any
American law enforcement officer or bank officer can verify any of
the information found on the Mexican ID card.

On the other hand, by the end of this year, every State in the
Union will have implemented on its driver’s licenses and State IDs
the Intelli-Check system, a process by which American law enforce-
ment officers can instantly verify the validity of any identification
card issued by any other State.

In other words, while States are moving rapidly to tighten identi-
fication procedures in the wake of 9/11, there is a rush by some pol-
icymakers and corporate profiteers to actually loosen identification
standards.

In closing, while Mexico and Nicaragua, Syria, Pakistan and
China and every other country in the world have the right to issue
whatever cards they want to their nationals, there is no reason
that the U.S. Government should recognize them. In fact, recogni-
tion of illegal alien ID cards by U.S. Entities is legally impermis-
sible, is a threat to national security, and is irresponsible public
policy.

Thank you.

[The prepared statement of Mr. Nelsen follows:]

PREPARED STATEMENT OF CRAIG NELSEN

Mr. Chairman, members of the subcommittee:

Thank you for this opportunity to address the very important issue of whether
U.S. institutions should be accepting or recognizing identification cards issued by
foreign governments to their nationals illegally residing in the United States.

It is the opinion of Friends of Immigration Law Enforcement that no American
public entity or government agency should accept any foreign— or consular-issued
ID card for the purpose of disbursing public services normally reserved to American
citizens, or those legally present in the country. Nor should any private institution
establish any commercial relationship with foreign nationals based in whole or in
part on the information contained on such cards.

The reasons U.S. institutions should not accept foreign consular or similar ID
cards fall into two categories: First, there are serious legal objections to their accept-
ance; second, there are serious political objections to their acceptance. While these
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legal and political objections hold true for all foreign-issued ID cards, hereafter, I
will speak specifically of the Mexican matricula consular card, because Mexico has
been by far the most aggressive foreign nation in issuing the card to its nationals
living illegally in the United States, and in pressuring local U.S. governments to ac-
cept its ID card as a way to provide illegal aliens access to public services.

There are three legal objections to any policy that sanctions acceptance by U.S.
institutions of the matricula consular in the United States: Such a policy is a viola-
tion of the Constitution, it is a statutory offense, and it exposes public entities and
private institutions to civil liability risks.

First, since the Constitution gives absolute power to Congress over all immigra-
tion matters, it is unconstitutional for any local or state entity to put itself above
Congressional prerogatives by adopting its own matricula policy.

Second, by Section 274 of the Immigration and Nationality Act, it is a federal
crime to encourage an illegal alien to reside illegally in the United States. We think
most Americans would agree that a local or private policy that explicitly recognizes
an identification card carried by illegal aliens—especially for the disbursement of
public services, or for financial gain—manifestly violates that law.

Third, it is our opinion that a public entity exposes itself to civil liability suits
if it adopts a policy to accept the card. Imagine a scenario in which, say, an illegal
alien is stopped by a police officer in a city or state that by policy recognizes the
Mexican illegal alien ID card. Imagine that the alien presents the card, but, rather
than delivered to the proper immigration authorities, is subsequently released back
into the general public. Imagine the illegal alien then commits a violent crime
against a resident of that jurisdiction. We believe the victim of the crime will have
grounds to sue the city or state for knowingly, and with reckless disregard for the
illegal status of the criminal, contributing to a dangerous situation. We believe a
jury would probably award damages to such a plaintiff.

In the case of a bank, or other commercial enterprise that profits by accepting a
matricula card, the enterprise is liable under the Racketeer and Corrupt Organiza-
tions Act (RICO) for damages caused to the bank’s competitors by the illegal activ-
ity. A violation of the INA is a predicate offense under RICO. Continuing acceptance
of the card establishes a pattern of racketeering activity. To succeed in a RICO suit,
a plaintiff competitor must show that an injury was suffered and that the criminal
activity was the cause of the injury. A competitor of a bank accepting the matricula
ID will be able to make such a showing. By unlawfully accepting the matricula ID,
a bank is gaining additional customers and revenue not available to the law-abiding
competitor. Since, under proposed new Treasury regulations, it will be easy to docu-
ment the number of customers that open accounts with a matricula ID alone, the
damages to the competitor will not be too speculative to determine. This documenta-
tion will also show causation, since it will indicate the amount of illegal business
gained at the expense of competitors.

Furthermore, aside from these serious legal concerns, acceptance of the matricula
card is simply irresponsible policy because it reinforces widespread flouting of U.S.
immigration laws, since, as has been openly admitted by all sides, only illegal aliens
have need of the card.

In a world in which there are nearly five billion people living in countries poorer
than Mexico, the United States simply must become serious about enforcing immi-
gration laws. Rather than encouraging foreign nationals to remain illegally in the
United States, we should be humanely, but firmly, helping them return to their
home countries.

If illegal aliens from Mexico are allowed to use Mexican-issued ID cards in the
United States, it is not hard to predict that other countries will soon follow Mexico’s
example. Indeed, we have included in our packet for today’s hearing a copy of a
memo from the government of Nicaragua to our State Department asking State to
help Nicaragua set up its own matricula policy. The Nicaraguan memo explicitly
states that it is of no concern to the government of Nicaragua whether those receiv-
ing the card are illegal aliens. In other words, Nicaragua is asking our government
to help Nicaraguans break our laws. American policy-makers need to think carefully
about where this slippery slope is leading us. If U.S. entities accept Mexican ID
cards from Mexican nationals illegally in the United States, why not Nicaragua? Or
Peru, for that matter? Or Iraq? Or China? Or Saudi Arabia? We Americans need
to ask ourselves what, ultimately, we are to become as a nation: A huge, over-
crowded, balkanized aggregate of strangers? A free-for-all of foreigners? A huge,
cheap labor camp divided into large, unassimilated communities literally identifying
with foreign, often hostile, nations?

Mexico deserves special censure for the aggressive way in which it has pushed
local governments into accepting its illegal alien ID card. Mexico, like the United
States, is a signatory to the Vienna Convention on Consular Relations, and as such,
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has promised not to interfere with the internal political affairs of the United States.
But, Mexico has openly boasted that its well-coordinated campaign to achieve wide-
spread acceptance in the United States of the matricula card was a “bottom up” way
to do an “end run” around the Congress of the United States, subvert the laws of
the American people, and achieve a massive de facto amnesty for millions of their
citizens illegally residing in the United States.

We Americans want our immigration laws enforced. A recent Roper Poll found
that nearly 9 out of 10 Americans want local police to enforce immigration laws.
Seventy-five percent of us believe persons who open bank accounts in the United
States should be required to show legal presence. It is unbelievable that, contrary
to the overwhelming desire of the American people, 800 police departments in the
United States now accept foreign issued ID cards from illegal aliens, rather than
enforce immigration law, and our banking industry is rushing to open bank ac-
counts for them.

Proposed Treasury regulations recently issued are another affront to the Amer-
ican people. The regulations, if they are allowed to stand, will permit U.S. banking
corporations to put profit above the public good and open bank accounts for illegal
aliens. If these regulations go into full effect, we will be faced with the remarkable
spectacle of having a government in which one agency, the Department of Homeland
Security, is charged with deporting illegal aliens, while another, the Treasury De-
partment, is allowing them to open bank accounts.

Furthermore, as was demonstrated all too clearly on September 11, 2001, inatten-
tion to U.S. immigration laws can have devastating consequences. It is simply a be-
trayal of the public trust for any Federal agency, or public official, to take any ac-
tion that makes it easier for foreign nationals, terrorists, or “garden variety” crimi-
nals to operate more easily in the United States.

In closing, while Mexico, Nicaragua, Syria, China, and Pakistan have every right
to issue whatever cards they want to their nationals, there is no reason the U.S.
government needs to recognize them. In fact, recognition of illegal alien ID cards
by U.S. entities is both legally impermissible, and extremely reckless and irrespon-
sible public policy.
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QUESTIONS PRESENTED

Whether banks and public entities can be held criminally liable under the
Immigration and Nationality Act for “aiding and abetting illegal immigration” by
accepting the matricula consular TD card, an unreliable form of identification

needed only by illegal aliens.

Whether banks and public entities that accept the matricula consular can be held
civilly liable for injuries sustained by U.S. citizens caused by the illegal aliens
who unlawfully remain in this country due to the benefits provided by the

matricula ID.

Whether banks can be held liable under the Racketeer Influenced and Corrupt
Organizations Act (RICO) for gaining financially from criminal violations of the

Immigration and Nationality Act at the expense of law-abiding competitors.

Whether state and local officials and U.S. citizens may establish policies
permitting acceptance of the matricula ID even though, constitutionally, the

federal government has plenary power over immigration policy.

Whether acceptance of the matricula 1D is required by the provisions of the
Vienna Convention on Consular Relations or by the international law principle of

reciprocity.
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STATEMENT OF FACTS

The matricula consular is an identification card similar in appearance to a state-
issued driver’s license that contains a person’s name, address, photo, date and place of
birth, and identification number. Mexican consular offices located in the United States
issue the card. All that is required to obtain the card is presentment of a Mexican birth
certificate, $29, and, Mexico now claims, a second photo 1D. The consulates do not
conduct any criminal background check of the applicant, nor do the consulates maintain a
central database of issued cards.

While the card does contain various safeguards to prevent fraudulent duplication,
the card is easy to obtain fraudulently. In fact, the card is so easy to obtain fraudulently
that border patrol agents say the card is unreliable, and that they routinely find illegal
aliens carrying more than one card containing the alien’s picture but different fictitious

names. See, c.g., Michael Riley, Mexican ID Cards Caught in Growing Debate, Denver

Post, Oct.10, 2002. Also, since the consulates do not maintain a central database of
issued cards, neither Mexican nor U.S. officials have the ability to see whether the
applicant has previously obtained a card from another consular office.

In addition to the card’s unrehability, its use 1s unnecessary by all but illegal
aliens. Permanent residents and visitors are issued identification papers, such as a green
card, visa, or other U.S.-issued stamp or document. In fact, Miriam Fonseca, the
Consular Affairs Director for Nicaragua, when asking the U.S. State Department to assist
in creating a Nicaraguan consular ID program, "conceded that legal Nicaraguan residents
already have identification documents and only illegal residents are likely to benefit from
the program." Memorandum from the American Embassy in Managua, Nicaragua, to

Colin Powell, Secretary of State (May 3, 2003) (on file).

SUMMARY OF ARGUMENT

Acceptance of the matricula consular by public and private entities for
identification purposes exposes those entities to criminal and civil liability. Entities that
do establish policies permitting acceptance of the matricula violate federal statutes

pertaining to immigration. Additionally, these policies illegally infringe on the federal
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government’s plenary power over immigration policy and are thus preempted due to the
supremacy clause. Furthermore, no treaty to which the United States is a signatory, nér
any principle of international law, requires the federal or state governments to accept the
matricula ID.

Acceptance of the matricula consular by both public and private entities is a
criminal violation of § U.S.C. 1324. The statute makes it a crime to knowingly
“encourage or induce an alien to come to, enter, or reside in the United States.” Entities
that accept the matricula consular do “encourage” and “induce” illegal aliens to reside in
the United States because those entities confer benefits to illegal aliens that allow them to
stand equally with U.S. citizens. The requisite mental state of “knowingly” encouraging
or inducing is met by virtue of the fact that only illegal aliens must rely on the matricula
ID because U.S. citizens, legal immigrants, and visitors have access to identification
documents provided by the U.S. government. Thus, an entity accepting the card from a
person who has no other form of valid identification would have constructive knowledge
that the person is likely to be an illegal alien, and that such acceptance violates 8 U.S.C.
1324.

In addition to criminal liability, these entities may be held civilly liable for
damages caused by illegal aliens who remain in this country as a result of the card’s
acceptance. Acceptance of the matricula 1D, a violation of 8 U.S.C. 1324, is a breach of
duty to the American public, so a plaintiff need only prove causation to get the case to a
jury. If the matricula 1D is not accepted, then illegal aliens will have a more difficult
time remaining in this country undetected. By accepting the card, entities encourage
these illegal aliens to remain. Thus, in some cases, acceptance of the card will be a “but
for” cause of the continued unlawful presence of the illegal alien. In such a case, if that
alien then injures a U.S. citizen, the entity that encouraged the alien’s illegal presence
could be held liable.

Since acceptance of the matricula consular is a violation of 8 U.S.C. § 1324, a
bank accepting the card is liable under the Racketeer and Corrupt Organizations Act
(RICO) for damages caused to the bank’s competitors by the illegal activity. A violation
of the INA is a predicate offense under RICO. Continuing acceptance of the card

establishes a pattern of racketeering activity. To succeed in a RICO suit, a plaintiff
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competitor must show that an injury was suffered and that the criminal activity was the
cause of the injury. A competitor of a bank accepting the matricula 1D will be able to
make such a showing. By unlawfully accepting the matricula ID, a bank is gaining
additional customers and revenue not available to the law-abiding competitor. Since,
under proposed new Treasury regulations, it will be easy to document the number of
customers that open accounts with a matricula 1D alone, the damages to the competitor
will not be too speculative to determine. This documentation will also show causation,
since it will indicate the amount of illegal business gained at the expense of competitors.

Even if liability is not established, both public and private entities are precluded
from establishing policies permitting acceptance of the matricula consular because the
federal government has plenary power over immigration policy by virtue of the
commerce clause. While local and state governments can establish policies that mirror
federal immigration policy, they are precluded from undermining the federal
government’s authority. The Department of Homeland Security, the executive
department charged with formulating and enforcing immigration policy, is opposed to
acceptance of the matricula ID. Thus, any policy by public and private entities that
authorizes acceptance of the card undermines or conflicts with, rather than mirrors,
federal policy, and is, therefore, unconstitutional.

While treaties can require federal and state governments to enact certain policies,
no existing treaty or principle of international law requires acceptance of the matricula
consular by any U.S. entity. The Vienna Convention on Consular Relations, to which
both the United States and Mexico are signatories, is inapplicable to the issue of internal
domestic acceptance of consular ID cards. While this convention does govern a
sovereign’s ability to issue passports or other travel documents, it does not require a
signatory to accept any foreign-issued identification document, especially one issued with
insufficient anti-fraud and security protections. Likewise, any fear of reciprocal action
from Mexico in response to the decision by the United States not to accept the matricula
1s unfounded.

While the matricula consular is the focus of the following argument, the

arguments contained herein apply equally to any consular-issued identification card.
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ARGUMENT

I ACCEPTANCE OF THE MATRICULA CONSULAR BY PUBLIC AND
PRIVATE ENTITIES IS A CRIMINAL VIOLATION OF THE IMMIGRATION
AND NATIONALITY ACT.

Anyone who accepts the matricula “encourages or induces an alien to come to,
enter, or reside in the United States, knowing or in reckless disregard of the fact that such
coming to, entry, or residence is or will be in violation of law,” a criminal violation of the
Immigration and Nationality Act (INA). 8 U.S.C. § 1324(a)(1)(A)(iv) (2003). By
accepting the matricula consular, public and private entities are encouraging illegal
aliens already in the United States to remain. As such, violators face prison terms of up
to five years, or ten years if the violation was committed for financial gain. 8 U.S.C. §
1324(2)(1)(B) (2003).

The Fourth Circuit has held that the INA applies to actions directed at aliens
already in this country or those contemplating illegal entry. U.S. v. Oloyede, 982 F.2d
133, 136 (4th Cir. 1992). The Fourth Circuit also held that “‘encouraging’ is not limited
to bringing in, transporting or concealing illegal aliens. Rather, ‘encouraging” relates to
actions taken to convince the illegal alien to come to this country or to stay in this
country.” Id. at 137. In Oloyede, the defendant was found guilty of violating the INA for
providing false identification documents to illegal aliens residing in the United States.

The Court stated that the defendant’s actions did “encourage” illegal immigration
because the aliens were provided with all the benefits of citizenship, including no fear of

deportation and the ability to gain work. Id.

Similarly, acceptance of the matricula by U.S. institutions provides the benefits of
citizenship to illegal aliens. Some banks allow illegal aliens to open checking accounts
upon presentment of the matricula. This permits illegal aliens to obtain the benefits of
the U.S. banking system. Some municipalities allow illegal aliens to establish identity by
presenting the card when stopped by police. This allows illegal aliens to escape detention
and deportation, which they might have faced otherwise because they would have had no
identity documents on their persons. Some states and municipalities allow illegal aliens

to access public services with the matricula consular card, services for which illegal
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aliens may be ineligible. Because the matricula provides the same benefits of citizenship
as those produced by the defendant’s actions in Oloyede, acceptance of the matricula

encourages those illegal aliens present in the United States to remain.

Those accepting the matricula raise the confidence of illegal aliens present in the
United States that they can remain with impunity. The Seventh Circuit upheld a jury
instruction that used Black’s Law Dictionary to define “encourage™ as “to give courage
2001). Acceptance of the matricula raises the confidence of illegal aliens and emboldens
them to remain unlawfully in the United States because the card gives them access to

most of the benefits of U.S. citizenship.

Supporters of U.S. acceptance of the matricula incorrectly assert that no INA
violation can be sustained because the knowledge requirement is not present. They argue
that since the card does not indicate the immigration status of the presenter, the person
accepting the card does not know that the presenter is an illegal alien. However, as
previously mentioned, only illegal aliens have need of the matricula as a form of
identification; thus, the person accepting the card would have constructive knowledge
that the presenter is an illegal alien due to the fact that the mafricula is being relied upon

for identification.

1. PUBLIC AND PRIVATE ENTITIES MAY BE HELD CIVILLY LTABLE FOR
INJURIES TO U.S. CITIZENS CAUSED BY ILLEGAL ALIENS WHO
REMAIN TN THE U.S. ILLEGALLY DUE TO ACCEPTANCE OF THE
MATRICUL4 CONSULAR.

U.S. citizens who suffer injury at the hands of illegal aliens may be able to sustain
a negligence claim against those entities that encouraged the alien’s unlawful presence
through acceptance of the matricula. Generally, to prove negligence, a plaintiff must
show that: 1) a duty of care was owed by defendant to plaintiff; (2) the defendant’s
conduct fell below the applicable standard of care, which amounts to a breach of that
duty; (3) the defendant’s conduct was an actual and proximate cause of plaintiff’s injury;

and (4) the plaintiff did suffer actual loss or injury. E.g., Robinson v. May Dept. Stores
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Co., 246 F.Supp.2d 440, 445 (E.D. Pa. 2003).

The INA imposes upon all U.S. citizens the duty to refrain from encouraging
illegal immigration. A criminal statute can be used to establish the appropriate standard
of care if the statute is found to protect from the particular harm caused by the defendant
the class of persons to which the plaintiff belongs. RESTATEMENT (SECOND) OF
TORTS: EXCUSED VIOLATIONS § 286 (1965). “In enacting the Immigration Act
[INA], Congress intended to encourage aliens to enter this country in an orderly fashion,
within the guidelines of immigration procedures.” U.S. v. Anaya, 509 F.Supp. 289, 298
(D.C. Fla. 1980). A major component of immigration procedures is a criminal
background check of the immigrant, which is conducted to protect the American
population from dangerous immigrants by making them inadmissible. 8 US.C. § 1182
(a)(2)(1) (2003). Thus, the INA is partly designed to protect U.S. citizens from the
criminal behavior of foreign nationals attempting to enter the United States. Morcover,
aliens with serious criminal records are deportable. 8 U.S.C. § 1227 (a)(2) (2003).
Therefore, the provisions of the INA can be used by the plaintiff, a U.S. citizen, or person
legally present in the country, to establish the appropriate standard of care owed by the

defendant.

Entities that accept the matricula breach their duty to U.S. citizens. As
mentioned, acceptance of the mafricula is a violation of the INA; this indicates that adn
entity accepting the card has breached its legal duty to the plaintiff, a U.S. citizen or legal
permanent resident. The defendant may assert that acceptance of the matricula is an
exercise of reasonable care, thus the statutory violation should be excused. However, this
excuse is valid only if the defendant is “unable after reasonable diligence or care to
comply.” RESTATEMENT (SECOND) OF TORTS: EXCUSED VIOLATIONS § 286
(1965). Compliance with the INA is not difficult; simply requiring applicants for
services to produce U.S.-issued documents satisfies the statute, so acceptance of the
matricula cannot amount to a reasonable attempt to comply. This is analogous to a driver
who chooses to exceed the posted speed limit; adherence to the limit is not difficult, and
the failure to do so is merely a choice, not a legal excuse. Thus, the unexcused statutory

violation satisfies the element of breach of duty.
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With duty and breach of duty established as a matter of law, the facts of each
particular case will determine whether causation is present. There will be many instances
where this element may be met. One example is where a local or state police officer
stops an individual and that individual produces a matricula to establish identity. If the
officer accepts the card alone as evidence of identity, then the illegal alien is not detained.
If the officer requires the illegal alien to produce another form of identification, and the
alien cannot do so, then he or she normally would be detained until identity and
immigration status can be determined. Aliens determined to be here illegally then can be
turned over to federal authorities for removal. Thus, an officer that accepts the card
prevents what is mandated by law - deportation. This acceptance is a “but for” cause of
the illegal alien’s continued unlawful presence - but for the acceptance of the card, the
illegal alien would no longer be in the United States. Therefore, if the alien later injures
or kills a U.S. citizen or legal permanent resident, the officer’s acceptance of the card is a

cause of the injury or wrongful death.

The public entity that, by policy, permitted the officer to accept the card may
claim that it is immune from suit under discretionary function immunity. This doctrine
precludes suits against a government or government official for public policy decisions
made by a government entity that has the authority to do so. However, this immunity
will not apply in these negligence cases. A government has no discretion to disregard a
legal duty it has under tort law. Miller v. Grants Pass Irr. Dist., 686 P.2d 324, 330 (Or.
1984). In Miller, the Court held that immunity did not apply to a decision by the

government not to post warning signs at a dam because the government had a tort duty to
warn. Id. As noted, public entities have a duty to adhere to the TNA, and failure to so
adhere is a breach of duty under tort law. Public entities have no discretion to enact
policies that disregard the duty established in the INA; so discretionary function

immunity does not apply to a decision to accept the matricula.

Another example where causation may be found is a case in which a bank allows
an illegal alien to open an account using a matricula. Tf that illegal alien then uses the
account to launder money or fund criminal activity, then the bank’s actions would be a
cause of the crime. Though the bank may argue that criminal activity is not foreseeable,

a court will likely find that allowing an illegal alien to open an account by accepting an
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unreliable form of identification was a substantial factor of the resulting injury. Courts
typically use the substantial factor test when numerous events combine to cause the
injury. E.g., Maneth v. Tucker, 34 S.W.3d 755, 758 (Ark. Ct. App. 2000). Had the bank
refused to allow the illegal alien to open the account with the matricula alone, then the
criminal activity would likely have been prevented, thus acceptance of the card is a

substantial factor of the criminal behavior.

For the foregoing reasons, many plaintiffs will likely be able to survive motions to
dismiss and get such negligence claims to a jury. Since duty and breach of duty are
established in all cases by virtue of the INA violation, the plaintiff must only assert
causation and injury to bring the case to trial. This is even more likely given that, in any
motion for summary judgment or dismissal, all facts are viewed m a light most favorable
to the plaintiff, and the burden rests on the defendant to prove that there are no genuine

issues of material fact. E.g., Celotex Corp. v. Catrett, 477 U.S. 317 (1986). Whileitis

unclear what findings a jury will make in these cases, many jurors will likely be
sympathetic to a U.S. citizen who is killed or injured by an illegal alien, especially when
that illegal alien is present in the country due to the illegal policies of a bank, a state, or a

municipality.

III.  BANKS ACCEPTING THE MATRICULA CONSULAR CAN BE HELD
LIABLE UNDER THE RICO ACT FOR GAINING FINANCIALLY FROM
CRIMINAL ACTIVITY AT THE EXPENSE OF COMPETITORS.

A bank that lawfully abides by the INA and refuses to accept the matricula from
illegal aliens attempting to open an account has standing under 18 U.S.C. § 1961, the
Racketeer Influenced and Corrupt Organizations (RICO) Act, to sue a competitor bank
that illegally accepts the matricula. By accepting the matricula on more than one
occasion, the defendant bank engages in a pattern of racketeering activity. The plaintiff
bank suffers lost market share and competitive disadvantage as a direct result of the
defendant bank’s illegal activity. Additionally, the potential barriers to this kind of suit,

such as improper plaintiff, lack of causation, or risk of multiple liability, do not apply
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here.

Banks that permit illegal aliens to open accounts by presenting the matricula gain
financially from illegal activity, a clear violation of RICO. “Under RICO, ‘any person
injured in his business or property by reason of a violation of section 1962 of this chapter
may sue therefore in any appropriate United States district court” for civil damages.”
Mendoza v. Zirkle Fruit Co., 301 F.3d 1163, 1168 (9th Cir. 2002). A competitor bank

that does not accept the matricula may be able to plead and prove a RICO violation.

As noted above, acceptance of the matricula is a violation of the INA, so a bank
that accepts the card violates Section 1962 of the RICO Act. The RICO Act states,
“racketeering activity' means any act which is indictable under the Immigration and
Nationality Act, Section 274 [8 USCS § 13241 18 U.S.C. § 1961(1)(F) (2003). Since
acceptance of the matricula is a violation of the INA, its unlawful acceptance by banks is
“racketeering activity.” The RICO Act is violated if the defendant engages in a pattern of
racketeering activity, defined as “at least two acts of racketeering activity.” 18 U.S.C. §

1961(5) (2003). Thus, a bank that has accepted the matricula for financial gain on more

than one occasion violates Section 1962.

The plaintiff bank that abides by the INA and refuses to accept the matricula
suffers injury to its business in the form of relatively diminished market share and
competitive disadvantage due to the illegal actions of the defendant. The plaintiff has
standing to recover if the injury was caused by the defendant’s illegal actions, “a
requirement the Supreme Court has interpreted to encompass proximate as well as factual
causation.” Mendoza, 301 F.3d. at 1168. In Mendoza, the Ninth Circuit enumerated
three factors used to determine whether causation exists: 1) whether there are more direct
victims of the defendant’s wrongful conduct that should bring suit, 2) whether the
plaintiff’s damages will be difficult to ascertain, and 3) whether the court will have
difficulty apportioning damages in a way that lessens the risk of multiple recoveries. Id.

at 1169. An analysis of these factors indicates that the plaintiff bank will have standing.

There is no other victim of the defendant’s unlawful conduct that is better able to
bring a RICO suit than a competitor bank. In Mendoza, documented workers sued a

competitor fruit grower for depressing wages by hiring undocumented workers in
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violation of the INA. The Ninth Circuit held that the documented workers were the direct
victims because the defendant’s “alleged scheme here was intended to give the growers a
contract advantage at the expense of the documented workers, a direct rather than a pass-
through injury.” Id. at 1170. An INA-violating defendant bank causes direct injury to a
plaintift bank because the defendant gains a competitive advantage by having more

money available for loans and investments, illegally strengthening its market position at
the expense of the plaintiff. Furthermore, no victim suffers a more direct injury than the

plaintiff bank, and there is no other victim better able to bring suit. Thus, a competitor

bank is the proper entity to bring suit.

The plaintiff bank’s damages will not be difficult to ascertain. In Mendoza, the
Ninth Circuit disagreed with the District Court’s determination that damages would be
too speculative. Id. at 1171. While the District Court argued that numerous factors could
have contributed to the suppression of wages, the Court of Appeals stated that the
plaintiff should have the opportunity at trial to present expert testimony to establish its
claim that the defendant’s illegal actions caused the suppression. “It is inappropriate at
this stage to substitute speculation for the complaint's allegations of causation.” Id.
Thus, as long as the plaintiff alleges direct causation and asserts how the damage

occurred, the defendant will not be able to dismiss prior to trial.

The plaintiff bank will be able to prove direct causation and establish damages.
The defendant bank’s unlawful conduct is a “but for” cause of the injury - but for the
defendant’s illegal acceptance of the matricula, accounts would not have been opened by
illegal aliens, so the defendant would not have gained an unfair competitive advantage.
This unfair advantage directly injures law-abiding banks in the market. Damages will not
be difficult to ascertain because the number and value of the illegal accounts can be
documented, and simple calculations will show what profits and income the defendant

bank made as a result of those accounts.

The court will not have a difficult time fashioning an appropriate remedy. The
Second Circuit clarified this factor as being concerned with compensation paid to both
first tier and second tier plaintiffs when damages paid only to first tier plaintifts would

“cure the harm to the second tier plaintiffs.” Commercial Cleaning Servs. v. Colin Serv.
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Svs.. Inc., 271 I".3d 374, 383 (2nd Cir. 2001). In Commercial Cleaning, the Second
Circuit held that the plaintiff, who claimed lost business due to the defendant’s ability to
underbid contracts as a result of hiring undocumented workers, was the only plaintiff
injured, so there was no risk of “second-tier” plaintiffs. Id. at 384. Similarly, the
plaintiff bank in the present case is the only direct victim, so there is no concern over
multiple recoveries. The fact that multiple banks may be injured and seek compensation
is not relevant because “compensating [them] would not overcompensate any plaintiff,”
which is the main concern of this part of the analysis. Id. Thus, there is no risk of
overcompensation to any single plaintift, so there is no concern with judicial

administration.

A successful plaintiff in a RICO suit is entitled to recover “threefold the damages
he sustains and the cost of the suit, including a reasonable attorney's fee.” 18 U.S.C. §
1964(c) (2003). Additionally, the defendant may be forced to divest itself of part or all of
its enterprise and may be enjoined from engaging in any “future investments or
activities” the court sees fit. 18 U.S.C. § 1964(a) (2003). The Attorney General of the
United States also has the ability to bring criminal charges against the defendant, where
the court can impose a sentence of up to twenty years in prison and fine the defendant up
to twice the amount of the gross profits gained from the illegal activity. 18 U.S.C. §
1963(a) (2003).

TIV.  PUBLIC AND PRIVATE ENTITIES ARE PRECLUDED FROM ENACTING
POLICIES PERMITTING ACCEPTANCE OF THE MATRICULA BECAUSE
SUCH POLICIES INFRINGE ON THE FEDERAL GOVERNMENT’S
PLENARY POWER TO SET IMMIGRATION POLICY.

The federal government has plenary power over immigration policy, and the
supremacy clause of the U.S. Constitution precludes both public and private entities from
enacting policies that conflict with federal immigration law. U.S. Const. Art. VI, cl. 2.
“Qur cases have long recognized the preeminent role of the Federal Government with
respect to the regulation of aliens within our borders [citations omitted]. Federal

authority to regulate the status of aliens derives from various sources, including the
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Federal Government’s power ‘[t]o establish [a] uniform Rule of Naturalization,” U.S.
Const., Art. 1 § 8, cl. 4, its power ‘[t]o regulate Commerce with foreign Nations’, Id. cl. 3,
and its broad authority over foreign affairs.” Toll v. Moreno, 458 U.S. I, 10 (1982).
“Under the Constitution the states are granted no such powers; they can neither add to nor
take from the conditions lawfully imposed by Congress upon admission, naturalization

and residence of aliens in the United States or the several states.” Id. at 11. Thus,
policies that permit acceptance of the matricula are unconstitutional because they alter

the conditions of residence of illegal aliens.

In Toll, the Supreme Court held that a state policy denying in-state tuition status
to children whose parents had nonimmigrant alien visas violated the supremacy clause.
Id. at 17. The Court stated that since the federal government had enacted policies that
governed the tax liabilities of this class of aliens, a state policy that established a penalty
for the nonpayment of those taxes frustrated federal policy. Id. Policies permitting
acceptance of the matricula also frustrate federal policy. By accepting the matricula,
public and private entities alter the benefits and advantages that a particular class of
aliens - illegal ones - can obtain. This frustrates the provisions of the INA that govern

employment of illegal aliens, immigration procedures, and security precautions.

Supporters of the card argue that the federal government sanctions the use of the
matricula, but this argument is invalid. The supporters rely on recent regulations
proposed by the Treasury Department regarding the acceptance of the matricula to open
bank accounts. First, these regulations do not support the use of the marricula; they
merely fail to discourage its use. A footnote to the regulations states, “the final rule
neither endorses nor prohibits bank acceptance...of identification documents issued by
foreign governments.” 31 C.F.R. § 103 n.25 (2003). Additionally, the marricula 1D is
not sufficient to meet the demands imposed by Treasury’s new regulations. Treasury
requires banks to establish customer identification procedures that “enable the bank to
form a reasonable belief that it knows the true identity of each customer.” 31 C.F.R. §
103.121(b)(2) (2003). As previously shown, the marricula 1D is not a reliable form of
identification; thus, a bank accepting the matricula ID cannot have a “reasonable belief”
that the identity of the presenter is established. Furthermore, there is no way for bank

officers or law enforcement officials to verify the document. Indeed, the matricula is so
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unreliable that banks in Mexico do not accept it to open accounts.

Regardless, the Treasury Department does not have authority over immigration
policy - such power belongs to the Department of Homeland Security (DHS). “All
authorities and functions of the Department of Homeland Security to administer and
enforce the immigration laws are vested in the Secretary of Homeland Security.” 8
C.F.R.2.1(2003). While DHS has not issued regulations governing use of the matricula
specifically, it certainly has not authorized its use. Furthermore, DHS officials have
indicated that they do not support acceptance of the matricula. On April 10, 2003, Asa
Hutchinson, Undersecretary for Border and Transportation Security at DHS, testified to a
House subcommittee that acceptance of the matricula 1D makes it more difficult to
enforce U.S. immigration laws when the ID “can be used to get benefits or services or
access to facilities they would not otherwise have.” He urged banks nof to allow
someone who is here illegally to reap a benefit they would not otherwise be entitled to by
using the matricula 1D. Department of Homeland Transition: Hearings Before the
Subcomm. on Immigration, Borders and Claims of the House Comm. on the Judiciary,

108th Cong. 41-42 (2003).

Since federal law is frustrated by policies that permit acceptance of the matricula,

the policies are unconstitutional under the supremacy clause.

V. NO TREATY TO WHICH THE U.S. TS A SIGNATORY, NOR ANY
PRINCIPLE OF INTERNATIONAL LAW, REQUIRES THE U.S. OR U.S.
INSTITUTIONS TO ACCEPT THE MATRICULA CONSULAR.

Supporters of U.S. acceptance of the matricula assert that the Vienna Convention
on Consular Relations (VCCR) and the principle of reciprocity require the United States
to accept the matricula, but this assertion is incorrect. While the United States is a
signatory to the VCCR, its provisions do not require a receiving state to accept any and
all identification documents issued by a foreign state with which it has diplomatic
relations. Reciprocity does not apply to this situation, since the United States does not

ask the Mexican government to recognize for the provision of services the consular TD
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card issued by the State Department.

The VCCR establishes rules of diplomatic relations primarily in the form of
protections for the consular officers of a sending state. Most provisions of the convention
protect consular officials from lawsuits, taxation, and immigration procedures, while a
few describe some of the powers of a consular office. One power enumerated is the right
of the consulates in a foreign country to issue “passports and travel documents to
nationals of the sending State, and visas or appropriate documents to persons wishing to
travel to the sending State.” Vienna Convention on Consular Relations, Apr. 24, 1963,
art. 5(d), 21 U.S.T. 77. While this certainly allows the consulate to issue the matricula to
Mexican nationals and to accept it at its offices to assist Mexican nationals, no provision
of the treaty requires the United States, or any U.S. entity, to accept it for identification
purposes. In fact, the only requirement placed on the receiving state is to honor the

aforementioned immunities granted to consular officials.

Furthermore, the VCCR s subject to the laws of the United States. “This
proposition is embodied in the Vienna Convention itself, which provides that the rights
expressed in the Convention ‘shall be exercised in conformity with the laws and
regulations of the receiving State [Article 36(2), 21 U.S. T., at 101].”” Breard v. Greene,
118 S.Ct. 1352, 1355 (1998). Since the Mexican government issues the matricula to
Mexican nationals without regard to their legal status in the United States, Mexican
consulates should not insist the United States accept or recognize an unreliable form of

identification merely because Mexico has the right to issue the ID.

Neither can the consulates rely on the principle of reciprocity. Reciprocity is
defined as “the mutual concession of advantage or privileges for purposes of commercial
or diplomatic relations.” BLACK’S LAW DICTIONARY 1276 (7th ed. 1999). Under
nternational law, this principle is usually applied to the recognition of the judgment of
foreign courts, where, for example, a U.S. court accepts the judgment of a foreign court
so that decisions of U.S. courts will be accepted in the foreign state. E.g., Boos v. Berry,
108 S.Ct. 1157, 1165 (1988). Supporters of U.S. acceptance of the matricula argue that
the U.S. must accept the matricula or Mexico will take reciprocal action by denying the

rights of U.S. consular officials in Mexico. However, by refusing to accept the
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matricuia, the United States is not refusing to honor any privilege that it asserts in

Mexico.

The United States does not demand that Mexico accept a U.S. consular document
for the provision of services to Americans illegally in Mexico, so Mexico cannot claim
that U.S. acceptance of the matricula is a matter of reciprocity. Reciprocity would apply
if, hypothetically, the United States refused to honor Mexican passports; Mexico would

then be justified in refusing to honor U.S. passports.

Neither the VCCR nor reciprocity requires the United States to accept the
matricula. Indeed, such a requirement would violate a fundamental principle of
international law - state sovereignty. By demanding that the United States accept the
matricula, Mexico 1s interfering with the right of the United States to protect its territory
and people. As mentioned above, those charged with enforcing immigration law see the

matricula as a threat to national security.

If there is any violation of international law occurring with respect to the
matricula consular, the violation is being committed by the Mexican government. The

VCCR states that diolomats and consulgr offigials “have a dutv nat to interfere inthe
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as a pendente lite order in another proceeding.
Section 274(A), 8 U.S.C. § 1324(a) (1)

(a) Criminal penalties.
5

(A) Any person who-
(iv) encourages or induces an alien to come to, enter, or reside in
the United States, knowing or in reckless disregard of the fact that
such coming to, entry, or residence is or will be in violation of law
shall be punished as provided in subparagraph (B).

(B) A person who violates subparagraph (A) shall, for each alien in

respect to whom such a violation occurs-
(i) in the case of a violation of subparagraph (A)(i) or (v)(I) or in
the case of a violation of subparagraph (A)(i1), (iii), or (iv) in
which the offense was done for the purpose of commercial
advantage or private financial gain, be fined under title 18, United
States Code, imprisoned not more than 10 years, or both;
(ii) in the case of a violation of subparagraph (A) (i1), (iii), (iv), or
(v)(11), be fined under title 18, United States Code, imprisoned not
more than 5 years, or both;
(iii) in the case of a violation of subparagraph (A) (1), (ii), (iii),
(iv), or (v) during and in relation to which the person causes
serious bodily injury (as defined in section 1365 of title 18, United
States Code) to, or places in jeopardy the life of, any person, be
fined under title 18, United States Code, imprisoned not more than
20 years, or both; and
(iv) in the case of a violation of subparagraph (A) (i), (i), (iii), (iv),
or (v) resulting in the death of any person, be punished by death or
imprisoned for any term of years or for life, fined under title 18,
United States Code, or both

Racketeer Influenced and Corrupt Organizations Act
18 U.S.C. § 1961: Definitions:

As used in this chapter [18 USCS §§ 1961 et seq.]-

(1) "racketeering activity” means
(F) any act which is indictable under the Immigration and Nationality Act,
section 274 [8 USCS § 1324] (relating to bringing in and harboring certain
aliens), section 277 [8 USCS § 1327] (relating to aiding or assisting
certain aliens to enter the United States), or section 278 [8 USCS § 1328]
(relating to importation of alien for immoral purpose) if the act indictable
under such section of such Act was committed for the purpose of financial
gain
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(5) "pattern of racketeering activity" requires at least two acts of racketeering
activity, one of which occurred after the effective date of this chapter and the last
of which occurred within ten years (excluding any period of imprisonment) after
the commission of a prior act of racketeering activity.

I8 U.S.C. § 1962: Prohibited activities:

(a) It shall be unlawful for any person who has received any income derived,
directly or indirectly, from a pattern of racketeering activity or through collection
of an unlawful debt in which such person has participated as a principal within the
meaning of section 2, title 18, United States Code, to use or invest, directly or
indirectly, any part of such income, or the proceeds of such income, in acquisition
of any interest in, or the establishment or operation of, any enterprise which is
engaged in, or the activities of which affect, interstate or foreign commerce. A
purchase of securities on the open market for purposes of investment, and without
the intention of controlling or participating in the control of the issuer, or of
assisting another to do so, shall not be unlawful under this subsection if the
securities of the issuer held by the purchaser, the members of his immediate
family, and his or their accomplices in any pattern or racketeering activity or the
collection of an unlawful debt after such purchase do not amount in the aggregate
to one percent of the outstanding securities of any one class, and do not confer,
either in law or in fact, the power to elect one or more directors of the issuer.

(b) 1t shall be unlawful for any person through a pattern of racketeering activity or
through collection of an unlawful debt to acquire or maintain, directly or
indirectly, any interest in or control of any enterprise which is engaged in, or the
activities of which atfect, interstate or foreign commerce.

(c) It shall be unlawful for any person employed by or associated with any
enterprise engaged in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly, in the conduct of such
enterprise's affairs through a pattern of racketeering activity or collection of
unlfawful debt.

(d) Tt shall be unlawful for any person to conspire to violate any of the provisions
of subsection (a), (b), or (c) of this section.

18 U.S.C. § 1963: Criminal Penalties

(a) Whoever violates any provision of section 1962 of this chapter shall be fined
under this title or imprisoned not more than 20 years (or for life if the violation is
based on a racketeering activity for which the maximum penalty includes life
imprisonment), or both, and shall forfeit to the United States, irrespective of any
provision of State law-

(1) any interest the person has acquired or maintained in violation of

section 1962:

(2) any-

(A) interest in;
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(B) security of;}
(C) claim against; or
(D) property or contractual right of any kind affording a source of
influence over; any enterprise which the person has established,
operated, controlled, conducted, or participated in the conduct of,
in violation of section 1962; and
(3) any property constituting, or derived from, any proceeds which the
person obtained, directly or indirectly, from racketeering activity or
unlawful debt collection in violation of section 1962.

The court, in imposing sentence on such person shall order, in addition to
any other sentence imposed pursuant to this section, that the person forfeit
to the United States all property described in this subsection. In lieu of a
fine otherwise authorized by this section, a defendant who derives profits
or other proceeds from an offense may be fined not more than twice the
gross profits or other proceeds.

18 U.S.C. § 1964: Civil Remedies

(a) The district courts of the United States shall have jurisdiction to prevent and
restrain violations of section 1962 of this chapter by issuing appropriate orders,
including, but not limited to: ordering any person to divest himself of any interest,
direct or indirect, in any enterprise; imposing reasonable restrictions on the future
activities or investments of any person, including, but not limited to, prohibiting
any person from engaging in the same type of endeavor as the enterprise engaged
in, the activities of which affect interstate or foreign commerce; or ordering
dissolution or reorganization of any enterprise, making due provision for the
rights of innocent persons.

(c) Any person injured in his business or property by reason of a violation of
section 1962 of this chapter may sue therefore in any appropriate United States
district court and shall recover threefold the damages he sustains and the cost of
the suit, including a reasonable attorney's fee, except that no person may rely
upon any conduct that would have been actionable as fraud in the purchase or sale
of securities to establish a violation of section 1962. The exception contained in
the preceding sentence does not apply to an action against any person that is
criminally convicted in connection with the fraud, in which case the statute of
limitations shall start to run on the date on which the conviction becomes final.

Vienna Convention on Consular Relations

Article 5(d), 21 U.S.T. 77: Consular Functions
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Consular functions consist in:

(d) issuing passports and travel documents to nationals of the sending
State, and visas or appropriate documents to persons wishing to travel to
the sending State

Article 55(1), 21 U.S.T. 77: Respect for the laws and regulations of the receiving State

1. Without prejudice to their privileges and immunities, it is the duty of all
persons enjoying such privileges and immunities to respect the laws and
regulations of the receiving State. They also have a duty not to interfere in the
internal affairs of that State.
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E.O. 12358: R/A
TAGS: CVIS, KFRD, PGOV, PREL. SMIG
SUBJECT: GOR SEERS TO EMULATE MEXICO WITH CONSULAR ID CARDS

Summary and Action Request

1. The GON plans to implement a consular ID card program
similar to the one begun by the Mexican Government for
Mexican citizehs in the U.S. The ID card, which would be
issued by the GON to Nicaraguans living is the U.S., would be
used to opeh bank accounts and abtain utility sexvices from
iccal g s. Tha p would bae initially
irplemanted as & pilot in Miami and eventvally sxpanded to
other cities with large Nicaraguan populations. The GON is
nagotiating with the company that produces the ID cards for
the Mexican Government and the Nicaraguan ID card will hsve
security features similar to jts Mexican counterpart. The ID
card would be made availabls to any Nlcaraguan citizen,
regardliess of legal status is the U.5. Although the GON has
definite ideas regarding the major cutlines of the program,
it has not worked out the detsils. Furthermors, the card
could be issued to an applicant lacking any identity
documents, provided he has two witnesses who can attest to
the applicant's icdentity. Post requests guidance for
discussions with the GON. See action request at para 7. End
Summary.

Responding to Citizens' Requeats

2. After reading iz the local press that the GON was
propesing & consular ID program similar to the one recently
implemented by the Mexican Government for Mexican natiocnals
in the United States, Emboffs met with Consular Affairs
Directer Miziam Fonseca April 28, 2002, te inquire sbout tha
plan. Fonseca told Emboffs that the censular ID program was
a direct respense teo numercus requeste Irom Nicazaguans in

UNCLASSIFIED
1
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the U.S., who allude to Mexico's success with such ID cards
and seek similar benefits. The program is currently designed
as a pilet to be implemented first in Miami, where the GON
telieves there are 150,000 Nicaraguan citizens, and
evantually expanded to other citie¢s with large Nlcaraguan
populationa, such as Los Angsles. The Foreign Ministry had
initially planned for the program to be opsratiocnal in June
but i3 now projecting inauguration late this year.

3. ronseca believes that tha cards will be accepted to open
bank accounts, cbtain utility services from the city, and
possibly get driver's licenses. The GON plans to install a
card-making machine in the consular office and to provide ID
cazds on the spot. No appreval will be required from
Managua. The cost to the GOR is projected to be USD 8 pez
caxd, for which individuals will be charged USD 285 each. 1In
early April, the Vice-Foreign Minister presentsd the proposal
for approval to tbe Supzems Electoral Council (CSE), a GON
agency in charge of providing woting ID cazds to Micaraguane
domaatically. To date, the CSE has wot respondsd.

Features Comparable to Mexican ID Carxds

4. The GOt is currently in negotiations with the same campany
that produces conaular ID cards for the Nexican Government.
The cards would presumably carry the same security faatures
as the Mexican ID cards, but Fenseca was unfamiliar with the
specifics. Although the security featurss of the card may be
substantial and the card may be difficult to falsify, it is
the criteria for iseuance of the card that is prchblamatic.
Under Nicaraguan law, s person can usvally estsblish his
identity without when ad two adult
witnesses who cah attest to the person's identity. FPor
example, 3 pereon can use "withezses® to be able to vote
without a x ID cazd and to obtain a copy of a birth
certificate. According to Fenseca, this sane ®witness"
process will be spplied to the issuance of consular ID cazda.

Legal Status Not a GON Concern

5. In issuing & consuler ID card, the GON will not inquize as
to the individual’'s legal status ic the U.S. According to
Fonseca, that is nat @ GON concernm., The comsular office will
isgue zard provided that the individual can establish his
Nicaraguan citizenship with “"appropriate documents.”

H " ded that legal NWicaraguan residents
already have identification documents and only illegal
residents are likely to benefit fzom the program.

6. It is fairly evident that although the GON may have

detearmined the major outlines of the pregram, it has yet to
focus on the details: For example, exactly what documents
will be required to be presented to obtain the ID card have
yet to be determined. In addition., requirepwnts regarding

UNGLASSIFIED
2
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age and residency in the U.S. have nct been considersd.
Control of the database, and whether there will be Managua
oversight, is unresclved. More importantly, the GON's
practice of eatablishing ideatity with two wvitnesses is
unlikely to impress bank, city, county, or State officials.
To dete, the GON has consulted with none of the enticles to
whom individuals ars likely to present the carda. End
Comment .

Action Request

7. Because the consular ID program ls in its warly stages and
the Copsular Affaira Director and Foreigh Minister seem opsn
to Ewbassy ipput, the U.S. Government has an sxcellent
opportunity to influence tha implementation of tha program.
Post requesta Department guidance on what te tell the GON on
this issue.

MOCRE

Ernl Cabile Tant

UNCLASSIFIED
3
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Mr. HOSTETTLER. Thank you, Mr. Nelsen. And I want to fore-
warn the panel that because we are probably going to run up
against the next set of votes and the end of the legislative week
that I will hold fairly tightly to the 5-minute rule, even for the
Chair, if that is possible.

First of all, Ms. Dinerstein, to clarify the situation with regard
to consular IDs, the reason why consular IDs exist is for a relation-
ship between the foreign national and the consulate in the country
in which that foreign national happens to be at that point; is that
not correct?

Ms. DINERSTEIN. That is absolutely correct. They are issued by
many, many countries and they do so, as was said, so they can
keep track of their foreign nationals that are living in a foreign
country in case the national runs into problems, gets sick, needs
to be transported home, has an accident. It is to provide consular
assistance. That is the traditional reason and only reason that they
have been issued.

Mr. HOSTETTLER. And that is why the United States and other—
foreign consulates in the United States do not have jurisdiction
over the issue of those consular IDs is because of that very unique
relationship, but restricted relationship and purpose for the con-
sular ID card?

Ms. DINERSTEIN. That is correct. They have nothing to do with
the United States.

Mr. HOSTETTLER. Now you state in your testimony that the fact
that only Mexico has access to the breeder documents used to ob-
tain the consular ID cards, and specifically the Matricula Consular
for Mexico and supplementary information that Mexico requires
that is not on the document itself, quote, this renders U.S. law en-
forcement, U.S. agencies impotent to conduct a thorough back-
ground investigation if a Mexican national whose only identifica-
tion is a Matricula card commits a serious crime while in America,
unquote.

What is the basis for your conclusion?

Ms. DINERSTEIN. There is information on a birth certificate and
information which the Mexican government collects on its applica-
tion for a Matricula that is not available to U.S. authorities. For
instance, Mexico asks for a contact name in Mexico. So it is not un-
usual if foreign nationals commit a serious crime for them to flee
the U.S. and return to their home country.

This is indeed what happened with the woman who was found
to be the head of the smuggling ring. She returned to Honduras.
If the local address was available to the U.S., they could then pur-
sue additional lines of inquiry. They are being hampered because
they do not have full access to that information.

Mr. HOSTETTLER. So it is difficult for law enforcement to get the
necessary information from Mexican authorities?

Ms. DINERSTEIN. They would be dependent upon the cooperation
of the Mexican consulate to give it to them.

Mr. HOSTETTLER. Of a crime that is committed in the United
States?

Ms. DINERSTEIN. Of a crime that is committed in the United
States, that is correct.
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Mr. HOSTETTLER. Mr. Nelsen, if a suspect stopped in the United
States were to present a Matricula for identification purposes, what
WO;lld the officer have to do to verify that the Matricula is authen-
tic?

Mr. NELSEN. If the local consulate agreed to verify the informa-
tion that was contained on the consular card, he might have that.
But the unfortunate problem with the Matricula Consular card and
probably any other consular card is that there is no central data-
base to which even Mexico has access by which authorities, Mexi-
can or American, could verify the information. So he would have
no way of knowing that the information is correct.

Mr. HOSTETTLER. And there is no requirement for the foreign
consulate to divulge the information that the law enforcement com-
munity asks for?

Mr. NELSEN. None whatsoever. I heard the term reciprocity come
up a few times in the debate today. With officially recognized IDs
like passports, there are agreements that countries have to cooper-
ate. The consular ID card is not a part of any agreement, specifi-
cally the Vienna Convention, which generally covers consular rela-
tions. People today that have been talking about reciprocity saying
we have to recognize the consular card or else Mexico won’t recog-
nize our passports, they are really missing the point. What they
are really saying is that if American officials were in Mexico de-
manding that Mexico provide services through an American con-
sular ID card to American illegal aliens in Mexico, that would be
a case of reciprocity. There is nothing like that that exists with the
current situation.

Mr. HOSTETTLER. Senator Andrews, in your testimony you state
that you, quote, know of improper lobbying activities on the part
of a consular employee leading to a formal letter of complaint from
the Governor of Colorado, end quote. For what nation’s consulate
did this employee work?

Mr. ANDREWS. Mr. Chairman, this refers to an incident this past
January. I have the news story in front of me. This was the press
spokesman for the Mexican consulate in Denver. And our legisla-
ture and our Governor generally have excellent relations with the
Honorable Leticia Calzada, the Consul General, but in this case
there was a gentleman by the name of Mario Hernandez, of whom
it was reported by some legislators who asked that their names not
be divulged that he approached them seeking to influence legisla-
tion on such matters as driver’s licenses being issued to illegal
aliens and in State tuition being extended to illegal aliens residing
in Colorado. And it was considered serious enough that our Gov-
ernor Bill Owens wrote a letter to the Consul General asking her
to clarify whether Mr. Hernandez had acted improperly and to
render a legal opinion as to whether he ought to be registering
with our Secretary of State as well as our lobbyists do as well as
our United States Department of State regulations that might have
been called in question. The incident then faded away. I think it
was one of those matters where the Consul’s office and the Gov-
ernor’s office both agreed to let it drop, but the warning was made
very clear.

Mr. HOSTETTLER. The Chair’s time has expired. I recognize the
gentlelady from Texas, Ms. Jackson Lee.
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Ms. JACKSON LEE. Mr. Chairman, you mean what you say and
you do what you say and I will do my very best. I thank you very
much, Mr. Chairman. I wish the winds of cooperation between
President Vincente Fox and the President were still blowing be-
cause if that were the case we wouldn’t have these hearings be-
cause as far as I know in the summer of 2001 we were about to
consummate a very good partnership, clearing up an enormous
amount of undocumented aliens and as well creating the kind of co-
operation which would have answered Ms. Dinerstein, Mr. Nelsen,
Senator Andrews and would have kept a smile on Congressman
Gutierrez’s face, but we would have been able to track down those
who are, if at all, attempting to do us harm and as well to find
Honduran smugglers in Honduras or elsewhere. And I hope, Ms.
Dinerstein, you have a chance to look at the legislation I will be
filing on smashing the smuggling rings, and we might be able to
work together.

We are here today because that was not done. And the one thing
I would like to get on the record, even if my time expires, is that
we should not make this a fight between the anxieties that we
have in our western States between the undocumented individuals
who happen to come from Mexico and proliferate in those regions.
I happen to come from Texas. For if we do that, that would be one
of the most disastrous public relations and foreign policy steps we
could ever make. And my sensitivity to this hearing is that I am
hearing Mexico, Mexico, Mexico continuously.

And so I am assuming that we are not trying to offend the gen-
tleman who was misstepping in Colorado. I hope that we know that
everyone missteps no matter who they are and I am a little bit sen-
sitive to the tone of some of the witnesses in this room, not inten-
tilonally but I think it is important for the record to be made very
clear.

And the reason, Mr. Chairman, let me do this. I would like to
submit into the record a report from the Congressional Research
Service on this question dated June 18, 2003, which speaks specifi-
cally—and I ask unanimous consent for the submission of this doc-
ument.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. It specifically indicates, for example, other
cases where an individual does not have a passport and humani-
tarian cases, for example, and that the legislation that we are hear-
ing about would totally knock them out of any kind of utilization
of a document from their foreign government, aliens applying for
asylum, aliens applying for temporary protective status, no pass-
ports, Cuban nationals arriving in the United States, no passports
and aliens requesting humanitarian parole.

Let me ask two quick questions. First of all, Mr. Nelsen, can you
tell me where is the constitutional position—where is it in the Con-
stitution, the language of immigration in the Constitution that you
are arguing? I don’t understand it. Mr. Gutierrez, do you find—
what is the difficulty if we do a broad brush with this concept of
voiding these cards out of the Mexican consulates around the Na-
tion because it seems as if we are saying that, and I am not sure
whether others have creative ideas? What is the hardship of the
broad brush if you could restate that?



82

Mr. Nelsen, could you give me a constitutional citation, because
my knowledge is that we deal with immigration powers federally,
but I don’t know what the constitutional citation you use. What is
your constitutional citation?

Mr. NELSEN. On immigration, the Constitution and the Supreme
Court has found this over and over, as Mr. Chairman has said, this
has been well-established for a long time, the Commerce Clause
gives the Congress absolute power over all aspects of immigration
policy by the Supremacy Clause. No State or local law can conflict
with Federal law.

Ms. JACKSON LEE. I agree with you on that and the cards don’t
confer immigration status—they are identification cards. And I am
just wondering if you could cite for me.

But let me go to Representative Gutierrez on the hardship. Cite
the constitutional notation on the ID cards. This is not immigra-
tion. This is an ID card.

Mr. GUTIERREZ. I think you are absolutely correct that is what
it is. The argument that is being made here by Members of this
panel and other Members is that it is an immigration card. It is
not an immigration card. Doesn’t get you a visa. It doesn’t get you
a work permit. Doesn’t get you a Social Security card. Doesn’t get
you any of those things. What it does allow for is a form of identi-
fication. The one thing it does allow you to do, because the FDIC
has said so and because of our Homeland Security Department, it
allows you to get a banking account.

And Congresswoman Jackson Lee, if we voided it tomorrow, all
of these millions of undocumented workers—and let me just state
for the record, most people in this country entering illegally into
this country do not enter illegally, they enter legally and overstay
their visas, number one. And most of them don’t come through
Mexico. But it seems as though we want to harp and harp and
harp on one country, on one consular office, and I think that is un-
fortunate. But you know something, Congresswoman, it is nothing
new. If this was the 1890’s we would be referring to the Italians
that the New York Times called unruly and uncivilized. And if this
were the 1850’s and we were in Boston, we would be talking about
the menace of the Irish coming over here displacing the only real
Americans; that is, the English that were here before that.

This is an old argument that we have heard before, and it is as
old as the Mayflower, but I know this is a great Nation. Their con-
tributions will be stated here in this country because that is what
it is, and it is the largest growing minority, according to the Cen-
sus Bureau.

What our challenge is if we want national security, you want to
feel safe, I would feel safer tomorrow knowing that I had the fin-
gerprints, the names, the photos of up to 10 million undocumented
workers in this country. I would feel safer tomorrow because in the
absence, Mr. Chairman, of the will and a purpose on the part and
putting the resources and the purpose of our Government to deport
them, we all know that this conversation is moot. We can come
back here next year and there will be just as many of them, if not
more, in this country because they don’t come here for the
Matricula. They come here as long as jobs are available to them
that Americans will not perform.
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Ms. JACKSON LEE. Thank you very much.

Mr. NELSEN. If I might respond to the question or

Mr. HOSTETTLER. Oh, yes, actually——

Ms. JACKSON LEE. I accepted his answer. You have an additional
answer?

Mr. NELSEN. The question you asked me, I think you said that
immigration—that these cards are about identity and not about im-
migration and therefore it is not a constitutional matter. Actually
I think it is. The Federal law we cite says that no local govern-
ment, no American can actually encourage an illegal American to
remain illegally in the United States. A Matricula card which gives
service to illegal aliens does encourage, we are arguing, someone to
remain illegally in the United States, and therefore it is a violation
of Federal law.

Ms. JACKSON LEE. And may I just conclude. The nexus that you
make is totally with a lack of understanding as far as I am trying
to understand you. I am asking for a constitutional nexus to this
and you are talking about Americans, not the constitutional pow-
ers. Now there is a tenth amendment that certain issues are left
to the States, and that is not the basis upon which I think you can
make a constitutional nexus. But I will enjoy talking to you in the
future, and I thank you for your response.

Mr. HOSTETTLER. The Chair now recognizes the gentleman from
Arizona, Mr. Flake.

Mr. FLAKE. I thank the Chair. I thank the witnesses. I had a
question about—let me say from the outset I think Matricula Con-
sulars are a wonderful thing. I wish there were more of them. I
wish that there are more out there because I like the identification.
The question, though, here really is, as I understand it, is whether
or not the U.S. Government or State and local governments ought
to rely on that information. That is the real question here. Can we
rely on that information? Does that have implications for national
security?

So that is the real question that I am coming from here. And my-
self and Congressman Kolbe and Congressman Reyes, as you know,
and others are working on a temporary worker bill that would
allow individuals who are here undocumented to come out from
under the shadows and work in a legal framework and be able to
come and return home under a legal framework. In that case, a
document would be issued that would be issued by the U.S. Gov-
ernment and could be relied upon. But the question about what
banks can and cannot accept, is there not already a form there?
And I am not arguing here and I think what the banks want to
accept, whether it is a Matricula or something else, that is fine. Is
there not a document already called an I-10 form that can be used?

Ms. Dinerstein, can you explain how that works?

Ms. DINERSTEIN. ITINs were created by the IRS in 1996 to en-
courage compliance with American tax law for people that were liv-
ing overseas that owned U.S. securities and owed interest or some-
thing, and the IRS decided that the ITIN would also be an appro-
priate vehicle to use for illegal immigrants, and they only regarded
it as a tax monitoring number and, therefore, when they sent their
application form they requested people to send in things like copies
of birth certificates, etcetera. But the IRS never made any serious
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effort to verify the authenticity of those documents because they
are a tax gathering institution. They are not a document examining
institution. And I think the IRS was probably totally appalled that
this became a runaway best seller. And since 1996, 6 million ITINs
have been issued. And less than 2 million of them have been in any
way involved with filing U.S. taxes. So what is happening to the
other 4 million ITINs? And the generally accepted answer is that
they are being used as a replacement for a Social Security number.
They are being used for identity purposes. The Treasury Depart-
ment in its report to Congress on the USA PATRIOT Act went out
of its way to say that the IRS was not appropriately verifying the
authenticity of these documents and it could not be relied upon as
an ID document.

Mr. FLAKE. Senator Andrews, I commend the State of Colorado
for addressing the issue. Can you tell me what kind of scenario do
you envision or can you envision where the U.S. Government or
State and local government might rely on this form of identification
and it lead to a breach in national security?

Mr. ANDREWS. Mr. Flake, when I said in my testimony that one
concern about these nonsecure cards is that they help the bearer
blend into American life, I think we have heard many vivid exam-
ples of that in the discussion of this hearing, bank accounts being
the most prominent one. But without in any way denigrating indi-
viduals from any of the 20 countries issuing or proposing to issue
those cards in the world of jet travel and the Internet, someone can
pass through any country of origin and make their way into this
country. And language and other cultural identities are increas-
ingly blurred, and I can imagine nonsecure consular ID docu-
ments—leave Mexico out of it—from many different countries be-
coming a passport to—quasi-passport not to just financial partici-
pation but issuance of a driver’s license. Bogus driver’s licenses
were used by several of the 9/11 aircraft hijackers. And it is a
chain of legitimizing someone that broke the law to be here but
gradually just blends into this vast sea, these 10 million individ-
uals not here with proper legal status that Congressman Gutierrez
has referred to.

The bigger the sea of people here illegally and not able to be
tracked by our Government agencies, the harder it is to find the
very few bad actors, and we know there are only a very few. But
the bigger that pool into which they can disappear, the more I be-
lieve our national security is at risk.

Mr. HOSTETTLER. The Chair recognizes the gentleman from
Texas, Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman. Several people have men-
tioned today that somehow issuing these consular identification
cards makes it easier for people to remain in the country, somehow
making for a safer country. And yet I think we ought to remember
that 20 percent of all Federal prisoners today are illegally here in
the country, 20 percent. If we want to do something about the
crime rate in America, we need to do something about illegal immi-
gration in America. When you look at the 20 percent of Federal
prisoners who are illegal immigrants, if you look at their proportion
of the population, that means someone who is in the country ille-
gally is about 10 times more likely to be convicted of a serious
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crime than someone who is in the country legally, and we ought
not forget that.

And as far as singling out Mexico, we don’t need to be defensive
about that because Mexico has basically singled herself out. About
half of all illegal aliens come from Mexico. No other country is par-
ticularly close to that, and that just happens to be a fact. It is not
singling out a country. That is just where the figures are and the
facts are.

I was going to ask Senator Andrews about how these documents
have a negative impact on homeland security as Congressman
Flake just did. Did you have anything that you wanted to add be-
fore your time expired?

Mr. ANDREWS. I don’t think so, Mr. Smith.

Mr. SMITH. Ms. Dinerstein, thank you for your contribution to to-
day’s discussion when you pointed out that no major bank head-
quarters in Mexico lists the Matricula Consular card among the
several official identification documents they accept to start ac-
counts. As I said earlier, that is just incredible that the United
States banks might accept them but not the Mexican banks.

And, Mr. Nelsen, thank you for reminding us how strongly the
American people think about some of these issues. Oftentimes
those strong feelings are ignored by the media, but you pointed to
two polls. One is a recent Roper poll that found nearly 9 out of 10
Americans want local police to enforce immigration laws. You also
pointed out that 75 percent in another poll believe that those who
opened bank accounts in the United States should be required to
show legal residence. So oftentimes you have the media elite and
others on one side and you have the vast majority of the American
people on the other side, and I think this may be one of these
issues.

And you also pointed out, and I referred to it earlier in my open-
ing statement, that the Treasury regulations permit U.S. banking
corporations—I want to ask you about this statement—to put profit
above the public good and open bank accounts for illegal aliens. Do
you think that some banks might put a few dollars profit ahead of
homeland security?

Mr. NELSEN. Congressman Smith, I guess to give the benefit of
the doubt, perhaps we don’t realize the serious nature of the issue,
but I think profit motive is clearly taking precedence here and they
have admitted that.

Mr. SMITH. I think they are being shortsighted and might be
tempted to put the profits ahead of what is good for the country
in the long run.

Mr. GUTIERREZ. Mr. Smith, I don’t want anybody to have the
misconception here, but if you get a Matricula Consular you get a
checking or a savings account. Someone said earlier that we are en-
couraging illegals, that this against the law, and we just heard
about—not in my testimony, but Ms. Dinerstein’s testimony—that
there are approximately 4 million tax ID numbers that are issued
by the IRS. And according to her testimony, there is no other rea-
son she can figure out other than they are undocumented. So in
other words, the Matricula Consular plus the IRS, the Internal
Revenue Service, gets you a checking, a savings account, so we
might want to look at the IRS officials.
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Mr. SMITH. My time is almost up. The point is that a lot of the
banks are using those cards, either alone or in combination with
other documents, and you yourself used the word that these were
used and you encouraged the use by undocumented immigrants to
use them, and that is a fundamental difference in opinion that I
think we have. I have to say I think there is a big difference be-
tween—you mentioned the Italians in the 1890’s and the Irish in
the 1850’s, they all came in as legal immigrants as a part of the
legal immigration process. We are talking about individuals here
that you also acknowledged that are in the country illegally who
are undocumented, documented. So I think there is a big difference
between the two.

Thank you, Mr. Chairman.

Mr. HOSTETTLER. The gentleman’s time has expired. The Chair
recognizes the gentleman from Iowa, Mr. King.

Mr. KING. Thank you, Mr. Chairman. I would like to thank the
panel for your testimony and I would pick up where Mr. Smith left
off, I think, with regard to the sensitivity with regard to Mexico
and I point out a few other things. The foreign policy of Mexico has
been clearly to me the promotion of dual citizenship, the promotion
of the ability to vote on both sides of the border, in fact the pro-
motion of the elimination of the border between Mexico and United
States entirely, and that is not something that they have been very
shy about. They don’t have the same policy on immigration with
their contiguous neighbors as they do with the United States of
America. Mexico enforces their southern borders and they encour-
age immigration into the United States, both legally and illegally.

The situation with them opposing our policy in Iraq doesn’t sit
very well with me. The violations of the NAFTA Treaty doesn’t sit
very well with me. Eighty-five percent of the meth that comes into
my State, the State of Iowa, comes across the border from Mexico.

We heard at this very table a couple of weeks ago—excuse me,
it was in the other room, but it was John Ashcroft, our Attorney
General, who testified that 85 percent of those who are adjudicated
deported simply disappear back into the masses and don’t honor
that deportation. People can be picked up 10 to 12 times by the
INS or their successor administration and volunteer to go back to
their home country, and in 85 percent of those adjudicated de-
ported don’t go back. We know that for sure there is not 85 percent
of those who volunteer to return. Somewhere between 85 percent
and 100 percent simply disappear back into the masses.

So I direct my question first to Mr. Nelsen. You made the state-
ment that about 5 billion people on this planet live at a lower
standard of living. I think what we are talking about here is we
all have compassion for individuals and we would like to export our
economy, our way of life and give everybody the same opportunities
that we have here. But the question more is what does it take to
sink the lifeboat? And if we have gotten an open borders policy
with Mexico today, actually across the entire Western Hemisphere
we have an open borders policy, anyone who wants to—that can
make a credible allegation of U.S. citizenship and walk across these
borders. We heard that testimony in this room just several weeks
ago.
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And so my point is this, if we announce to the world that we are
going to erase our borders and allow people to travel back and
forth as they please, that is really the question that is at stake
here, what are the social implications, cultural implications and
economic implications of such a policy because what we are talking
about here with the Matricula Consular card is a piece of moving
toward a policy of opening borders without restriction?

So first Mr. Nelsen and then Senator Andrews, I would like to
hear from you on what you think this world would look like if we
simply followed this thing fast forward, if we erased all borders and
restrictions?

Mr. NELSEN. I mentioned in my statement that I went from
being an open borders advocate in my 20’s to realizing how foolish
that is after living in China for a couple of years and just realizing
the sheer magnitude of the numbers of desperately poor people in
the world. It is hard for the—hard to get one’s mind around a num-
ber the size of 5 billion, but it truly is an enormous and destructive
number. This is one of the reasons that calls for amnesty are so
irresponsible and destructive. Sometimes every now and then we
hear about programs that include amnesties or we hear calls for
blanket amnesties. I think Congressman Gutierrez just made one.
Last year Representative Gephardt made one. Every time—while
that plays well in certain constituencies, politically here in the
United States, it is a huge devastating—sends out a huge cry to
billions of desperately poor people around the world to go ahead
and take the chance and try to get into our country illegally in
hopes of being rewarded some day with an amnesty.

I think we all know that hundreds of people die every year on
the borders who are lured across in that way. We think amnesties,
Matricula Consular cards for Mexico and all the other countries
that may start issuing theirs, it is a step toward this globalization,
borderless, nationalist, unnationed world in which economic cur-
rents drive human life. It is hard to predict how it would look, but
we know and we are confident that most Americans oppose that.
And since it is their country, I think we should listen to them first
rather than corporations.

Mr. ANDREWS. Mr. King, in my testimony I mention the concern
that our law is written about secure and verifiable documents. And
the simplest way to translate that is you can find out if someone
is who he claims to be. And thinking about the D.C. sniper case
that is back in the headlines, we were all mystified and frightened
for a couple of weeks and suddenly there was a news break and
these men had been traced to Alabama and then to Washington
State and then the TV cameras circled in on this stump that had
been used for target practice on the other side of the United States.
That is because of traceability of people’s criminal records and their
movements in our society.

We all have privacy concerns but we have to be real about the
danger in our midst. And if the Matricula card or other
nonverifiable ID cards become common from these 20 countries—
it is not Mexico bashing. Poland is involved—if these cards become
common then it is like the breakdown of the Soviet economy. Fif-
teen years ago the joke was we pretend to work and they pretend
to pay us. In this case I pretend to be someone that I am not by
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presenting you this handsome laminated card that has been de-
scribed and law enforcement pretends to make a record of it, but
what don’t they do? They can’t transmit it to the INS. The INS has
said they don’t want it. It is not on the NCIC criminal database.

Congressman Gutierrez mentioned fingerprints. I would love to
have fingerprints shared. Mr. Cannon mentioned the sharing of in-
formation. If the information was shared so that you get to a
seamlessly traceable record by which we can find people who are
the wrongdoers, then we are getting somewhere. That is why we
have tried to write our law in Colorado with some nuances, with
some allowances for law enforcement.

My son the police officer sees these Matricula cards in the tough
neighborhoods of northeast Denver every day, but we have to find
a way to get it plugged into a seamlessly traceable system of
records where privacy is respected, but at the same time where se-
curity can be safeguarded.

Mr. HOSTETTLER. The Chair recognizes the gentleman from
Utah, Mr. Cannon.

Mr. CANNON. Thank you, Mr. Chairman. You are going in a very
interesting direction, Mr. Andrews.

Mr. Nelsen, when you say at the end of your testimony you think
time is coming very soon when we will have a national sort of
standards for driver’s licenses, you think that will happen by
when?

Mr. NELSEN. By the end of this year. There is a system called
Intelli-Check. I think three States already have it implemented on
their driver’s licenses or State IDs issued through their Depart-
ments of Transportation in which an embedded marker——

Mr. CANNON. I understand where you are going. Let me just say
that that is not going to happen in Utah. That is not going to hap-
pen federally because those are subject—my Subcommittee, the
Commercial and Administrative Law—and I really don’t like the
idea of invading America’s privacy with those kinds of standards.
On the other hand, when you are dealing with a Matricula Con-
sular there are issues that really pertain there. And one of the
things that my good friend Mr. Smith pointed out is that we have
a lot of agreement on some of these issues and there are some huge
chasms that divide us.

One of the things that unites us, Ms. Dinerstein, you said that
there are a few bad actors and then Mr. Smith pointed out that is
probably 10 times the number of people who are bad actors among
illegal aliens as in the population as a whole. I view that as pretty
consistent. I happen to agree with that. The problem with our sys-
tem today is we have 8, probably as a minimum, maybe as many
as 11 million illegal aliens. Among them, in the shadows where
they are hiding, there are many criminals, a significantly dis-
proportionate amount, not a huge number, but many bad actors as
you call them. So the question is what do we do and how do we
solve this problem, and there are many choices. We could have a
national—an American national ID and if you don’t have the ID
you then get ground up in the system. I don’t think that is particu-
larly what we are going to do.

By the way, Mr. Andrews, I am going to be the guest of your
Governor tonight. I am going out to your fair State. When you talk
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about a secure and verifiable card, I heard from your statement
you would not mind a consular ID being used as that if it met some
of the standards that Ms. Dinerstein talked about and that you
consider essential.

Mr. ANDREWS. Not at all. I wouldn’t mind it at all, Mr. Cannon,
if we can weave it into the system, if we could have safeguards de-
spite of who he claims to be.

Mr. CANNON. I want to move this in a direction. We have an
issue that is going to come up next week, I think, on the Depart-
ment of Justice Reauthorization Act, where this issue may be rel-
evant. You agree that if we have standards, do you think it would
be appropriate for America through our Department of State to ne-
gotiate with Mexico on what those standards should be?

Mr. ANDREWS. Yes, I certainly do. What I am troubled by,
though, suppose you need a visa stamp on your passport to show
you legally entered the United States. If we start giving those visa
stamps to foreign governments inside our borders we just gave
away the store.

Mr. CANNON. If I might take a minute because I only have a
minute left, if you and Ms. Dinerstein would each take a couple of
minutes to talk about—Ms. Dinerstein, you mentioned that all we
are using is a birth certificate. It is hard to use that. But are there
documents out there or trails that we can use to validate a person’s
identity so that you have one card for one person, and have either
of you thought about that and what would those standards be?
Clearly a birth certificate would be one, but are there others?

Ms. DINERSTEIN. There are ways—it would need to be authenti-
cated in Mexico. They would need to corroborate the breeder docu-
ments and the only way to do that is to authenticate them in Mex-
ico and that would make it more reliable.

Mr. CANNON. Let me add one layer here. If the Mexican govern-
ment were willing to work with us. There are two things that the
Mexican government can do, tell us who they are and how many
people are here with these IDs or they can tell us what their proc-
ess is and allow us to do an audit to assure that that process re-
sults in a verifiable single ID for a single individual. If we had a
process like that in place the Department of State could put to-
gether, do you, the two of you think that would change your views
on the consular ID?

Ms. DINERSTEIN. I am opposed to United States entities accept-
ing a consular ID. I believe that it should be—we should be accept-
ing in this——

Mr. CANNON. Reclaiming my time, when you spoke you said
there is one profound defect. That is America can’t understand
what the basis for the issuance of the card was. If you could solve
that profound defect, if you could do that, would that mean that
the consular ID would have a place to resolve what we all agree
is an enormous problem?

Ms. DINERSTEIN. In my mind, no. The profound defect was with
regard to the reliability and verification and authenticity of that
document. I still do not believe that we should be accepting in this
country anything except U.S.-issued identification to foreign na-
tionals proving that they have a legal right to be in this country.
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Mr. CANNON. You didn’t quite address the question, and if I
might have Senator Andrews to respond to that question.

Mr. ANDREWS. I hear you describing so many modifications and
restrictions to the Matricula card that it wouldn’t look like the
Matricula card at all, and so it is tough to answer the question ex-
cept to say that when you and I get on the plane to go to Denver
tonight, I don’t want to see people bypassing the metal detector
and the security check and just walking through a side door where
they don’t get checked. And right now to me the Matricula card or
any consular card from Poland or Peru or anybody is a side door
because somebody can walk up to the consular desk in Denver and
not be asked if they broke the law to get into this country.

If there was a way to say no proof of legal residency then you
don’t get a consular card, the consular card would be like a pass-
port or like a visa and I would have no problem with it. The reason
that they are being not just issued for 130 years but marketed so
aggressively in the last year or two is that it is a bypass around
legal immigration, and that is what bothers me.

Mr. CANNON. With all due respect, Mr. Chairman, if I might
have 10 seconds, the bypass happens of people coming across the
border from all places and the question is how do we deal with 8
to 11 million people, which include a huge disproportionate number
of bad actors, and that is the question and that is what we are
going to have to deal with in a slightly different context in the
State of Colorado because it is our jurisdiction.

Mr. ANDREWS. If I may just finish then. If any country’s consular
card, I don’t care what country, if it was blue when you proved you
were here legally and orange when you couldn’t prove you were
here legally, then you are taking your chances when you flash that
orange card the next time you go anywhere, it would be better.

Mr. CANNON. Can I ask unanimous consent for another 30 sec-
onds just to point out that

Mr. HOSTETTLER. The gentleman’s time has expired. We will
have time for a second round.

Mr. CANNON. The rest of the Committee may have time for a sec-
ond round.

Mr. GUTIERREZ. Mr. Chairman, I have a 4 o’clock meeting with
Senator McCain that I finally got after 3 weeks to talk about immi-
gration issues. Could I have 60 seconds and then I will be per-
mitted to leave? The proponents of Matricula don’t want to ask me
any questions and the opponents don’t.

Mr. HOSTETTLER. My second round, I will ask questions.

Mr. GUTIERREZ. I would like to see the Senator. If I just could
I would like to summarize very quickly.

Mr. HOSTETTLER. Does the gentlelady from Tennessee——

Mrs. BLACKBURN. I will yield for a couple of minutes but it is—
you know, we all have places to go and we are sitting here with
Blackberries going off and we have a vote coming up at 4 o’clock.
So very briefly I will yield.

Mr. HOSTETTLER. The Chair recognizes the gentlelady from Ten-
nessee and she yields to you.

Mrs. BLACKBURN. I will yield to you.

Mr. GUTIERREZ. I appreciate it.
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Listen, the Matricula should not be a get out of jail card and I
don’t think it is. And I think if a police officer finds someone doing
something illegal they should be arrested and prosecuted. And I
don’t get what the Matricula does to stop that prosecution. They
should be prosecuted to the fullest extent of the law. If we want
secure borders and we have millions of undocumented workers and
we should get rid of the bad apples, then we should have people
come forward and have a way of registering them; that is, getting
their fingerprints, finding out their work history, finding out if they
have ever been involved with the law and if they have, so we can
have hard working, tax paying—since 4 million have taxpayer IDs
from the IRS—and law-abiding working people that are undocu-
mented and bring them into the fold and we can get rid of the bad
actors.

I want to thank the Committee, and I thank the gentlelady. 1
said I needed 60 seconds. And I know that we have many, many
things to do. On a serious note no one has—and I know you will—
I assure you when we get together, I am sure we will have that
conversation and discussion. Thank you all for having me here this
afternoon.

Mr. HOSTETTLER. The gentlelady is recognized.

Mrs. BLACKBURN. Thank you, Mr. Chairman. And thank you for
our panel for your patience and for allowing us to be up and down
and to visit with you today. I thank you, too, for submitting your
statements in advance so we can prepare. I am going to kind of fol-
low along where Mr. Cannon was and Mr. Andrews, or Senator An-
drews, speak with you.

I am new in Congress to this year. I came out of the Tennessee
Senate. And in Tennessee we have wrestled with an issue where
illegal aliens could sign a document that they never had a Social
Security number and receive a driver’s license which I think, as
Ms. Dinerstein quoted in her testimony, that it is a passport to
American society. It is something that concerned me greatly, and
I worked diligently in Tennessee to close that loophole. And I have
read with interest what you all did in the Colorado Senate, and I
wanted to know if there was one activity or one occurrence that
triggered the action and the movement of this bill?

Mr. ANDREWS. Mrs. Blackburn, it was the cumulative concern
that these cards are proliferating from many countries but in Colo-
rado it happened to be our proximity to Mexico and the activity of
the Mexican consulate to issue these things by the tens of thou-
sands. There were actually waiting lines. People couldn’t get them
fast enough and there were no questions asked between the legal
and the illegal resident.

I am aware of Tennessee’s driver’s license policy. I arranged for
passage of a bill in Colorado a year ago that ended reciprocity
where any other State’s driver’s license could be exchanged for a
Colorado driver’s license, no questions asked, because there were
concerns about Tennessee and other States that gave these to ille-
gal residents of the United States. And knowing the tragic role that
driver’s licenses played in 9/11, we didn’t want Colorado anywhere
near that.

Our bill closing the door on the nonsecure foreign issued ID card
that passed this year didn’t come from any one shocking incident.
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It just came from the sense of mounting concern that we are turn-
ing a blind eye to the rule of law, that it didn’t matter if you snuck
into this country or came here obeying the rules.

Mrs. BLACKBURN. I found it very interesting, Ms. Dinerstein,
that you had commented that Mexican banks do not accept the
Matricula Consular. I missed the explanation as to why that is, if
you do not mind repeating that for me.

Ms. DINERSTEIN. I wish I could. I don’t know why Mexico doesn’t.
I do know that Mexico has far, far better identification than the
Matricula. They were—they spent a lot of money in the early
1990’s to make their voter registration card a very good ID card be-
cause there had been a lot of fraud in their elections. And those
cards contain fingerprints as opposed to—Congressman Gutierrez
seems to be under the impression that fingerprints are contained
on the Matricula. They are not.

Mrs. BLACKBURN. Thank you very much. Let me ask you this.
And you and Mr. Nelsen may be able to answer this for me. If an
individual—would there be reason for suspicion that a person, an
individual was illegally in the country, if they only had the
Matricula Consular card as a form of ID? And I am saying this if
a bank—if an employer were to see that, would that be a reason
for suspicion?

Ms. DINERSTEIN. Yes. All employers are supposed to request a
Social Security card. If I can just speak personally, if I am in a po-
sition where I am being asked to present ID to board a plane, be-
cause I have been pulled over for a traffic infraction or for what-
ever reason, I am going to give the best piece of ID I have to who-
ever is requesting it, and therefore, if the only piece of ID that is
being presented is the Matricula, I think that a reasonable person
could conclude that that individual does not have any U.S.-issued
ID and is here illegally.

Mrs. BLACKBURN. I have some questions on technology but I
know we are short on time, and I yield back.

Mr. HOSTETTLER. I thank the gentlelady. We will go for another
round of questions if the panel can abide by that, and once again
we will hold to the 5 minutes.

I would just like to once again bring us back to the focus of this
hearing and, as was stated in the memorandum that was given to
the panel members, the reason for the hearing is to discuss the
issuance, acceptance and reliability of consular ID cards.

Is it the understanding, Mr. Nelsen, and your understanding,
Ms. Dinerstein, that the issuance of the consular ID cards are
issued by consulates of foreign nations in the United States? Is it
your understanding that that is the case?

Mr. NELSEN. Yes, that is true.

Ms. DINERSTEIN. That is correct.

Mr. HOSTETTLER. And the acceptance of consular ID cards are es-
sentially to be accepted by consulates in foreign nations in the
United States?

Mr. NELSEN. Do you mean by other nations?

Mr. HOSTETTLER. The reason why—the people that accept—the
people that accept the consular ID cards with regard to identifica-
tion are whom—who cares about the identification traditionally
should care about the identification that is on a consular ID card?
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Mr. NELSEN. Only the issuing country historically.

Mr. HOSTETTLER. At the consulate essentially?

Mr. NELSEN. Yes.

Mr. HOSTETTLER. Not a bank, not a local housing entity, not any-
one. The reason why consular ID cards traditionally exist is for ac-
ceptance of consulates, for the identification of a foreign national?

Ms. DINERSTEIN. That is exactly right. The host country has
never been involved whatsoever with anything to do with a con-
sular card until quite recently, a year-and-a-half to 2 years ago.

Mr. HOSTETTLER. And so we want to make sure that the reli-
ability of that process is between the foreign national and the na-
tional Government in the form of a——

Ms. DINERSTEIN. I don’t frankly care how reliable it is or it isn’t
if it is being issued by a foreign government and the foreign gov-
ernment is the only one that has anything to do with it. Why I care
about the reliability of it is at this point the United States entities
are being asked to accept it, and I care a lot now about the reli-
ability.

Mr. HOSTETTLER. If we talk about a card or a mode of identifica-
tion that steps out of what we know is traditionally the consular
ID card, we are no longer talking about a consular ID card, correct,
in the traditional sense? If we talk about biometrics, verifiability
or whatever other characteristic of a form of identification, we are
no lﬁng?er talking about a traditional consular ID card, am I correct
in that?

Mr. NELSEN. I think that is correct. It has become something like
the Mexican green card. Basically, it is a green card issued by Mex-
ico.

Mr. HOSTETTLER. Or Poland or Guatemala or whoever is doing
that. I think that is an important point to make, about the reason
for this hearing is, because we are talking about—we are talking
about IDs that are being used for purposes outside of their tradi-
tional views. And that is the concern, because there are essentially
two people in America today, two different types of people in Amer-
ica today, there are citizens and there are noncitizens. Because ar-
ticle 1, section 8, clause 4 of the Constitution says that, to reit-
erate, Congress shall have the power to establish a uniform rule of
naturalization, that we are dealing with fundamentally, an issue of
naturalization, a subset of that, which is immigration.

And so that is the Federal Government’s role. And when people
come here that are not citizens, it is the Federal Government’s obli-
gation and prerogative, solely, to deal with issues of naturalization,
a subset of that which is immigration.

And so I just wanted to get us all on track, maybe back to the
record as to why we are here today. And the concern that many
of us have that a form of identification that was traditionally held
as a means of identification between a foreign national and their
foreign mission in the United States, is not that any more. And
other countries—and because one country has set a precedent, that
country happens to be Mexico, it could be someone else, and other
countries are wishing to follow that precedent.

And that is why we are here. Senator Andrews.

Mr. ANDREWS. If I might just add, Mr. Chairman. The analogy
occurs to me, I belong to the Rotary Club. The Rotary Club is in
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more countries of the world than even the United Nations. I have
got a Rotary Club membership card. It is good when I go to any
Rotary Club in this country or any other.

But, it is of no use or shouldn’t be, for me to prove to any govern-
ment in this country or any other country that I am not using an
alias, and I am not breaking their laws. And, you have put your
finger on it. The problem that has arisen with the consular cards
in the last couple of years is that so many governmental and pri-
vate entities in this country are now willing to say, you show me
a card from a consulate, and I will assume you are not using an
alias, and you are not breaking our laws.

And those two assumptions are what I have said on other ques-
tions a few minutes ago, it concerned us in Colorado so very much,
that is why I said it is like the police pretend to believe that I am
who I claim to be. But all they are doing is pretending, because I
am giving them something that could be phony. And they are not
bothering to find out if it is phony.

Mr. HOSTETTLER. Thank you very much. The Chair recognizes
the gentlelady from Texas, Ms. Jackson Lee.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman.

There is clearly a difference of opinion in this room. The good
news is that we have had this hearing. And I would like to asso-
ciate myself with, I think, the line of reasoning and the line of
questioning that my good friend from Utah was expressing when
he kept trying to probe the witnesses as to what changes would
make them happy.

And because I could not seemingly hear from them any answers
or solutions, again, I go back to the point whether or not this is
just either bashing immigrants, generally speaking, and bashing
those that come from Mexico.

I would like to put into the record, Mr. Chairman, an article that
I am going to applaud from the Rocky Mountain News, Wedding
Bells Are in the Cards. Now, I probably will get chastised for the
proponents of the cards, because they are not understanding what
I am saying. I am consistent.

These cards are not to be and are not used for immigration sta-
tus. There is a separation of powers. The 10th amendment leaves
to the State what it desires to do, and leaves to the Federal Gov-
ernment, its responsibilities. Immigration is a responsibility of the
United States Federal Government. It is a power that one can de-
tect, read, associate under the Constitution.

But, identification issues and a State’s desire to accept identifica-
tion is their prerogative. It is administrative in my interpretation.
It is not a Constitutional Act. So we understand that a Ms. Garcia
and a Mr. Ramos attempted to get married, and they went to the
Denver Clerk and Recorders Office. They came away disappointed
and discouraged, possibly after this law. I guess this is June 17,
2003, how apropos, I was celebrating my 30th wedding anniversary
on that day, the very young woman that I am. And I was mar-
ried—

Mr. HOSTETTLER. And the record so reflects that.

Ms. JACKSON LEE. I was married as a baby bride, not even a
child bride. So my sympathies to this couple that could not get



95

married. But, Mr. Ramos had a Matricula Consular card and an
expired Mexican passport. He was rejected.

And Ms. Garcia, who had the proper identification, was okay.
Well, I would argue, rightly so, to a certain extent, because there
may be questions of immigration status. I am not sure questions
were asked by the clerk, but if it had to do with status, and then
that State made a determination that status had not been shown,
Federal status had not been shown. If that was the question, if
there was not provisions that said, we just need ID.

But the only reason I use that as an example is so that my good
friends will know where I am going on this point, is that if it was
that you have rules in Colorado that you can only marry people
with documentation as to immigration status, then you rightly did
not accept the card, and if you were basing that on Federal law.

And so it worked. And I don’t know the State laws, what ques-
tions were being asked by the clerk. The card was only—if you only
have requirements of ID, then have you a problem with this. But
I applaud it if it had to do with status, because that is my argu-
ment, this is an identification card.

And so I don’t know where this hearing will take us, but I would
like to join in the words of the Congressman from Utah and ask,
Mr. Chairman, that we try to provide guidelines, and we work to
fix it. But if you broadly eliminate the utilization of this card, you
are broadly, first of all I think, interfering with Federal law, when
we should engage the State Department on the devastating dam-
age, because on a humanitarian basis all of the asylum seekers will
be without passports, and they will be walking around with noth-
ing, to our disadvantage.

In the Homeland Security hearing I just came from, these were
my pronounced words: We are not secure. Period. But, this process
does not aid in security. Because what you are doing is, maybe
what we should do, Ms. Dinerstein, is require fingerprints. I have
not probed that with the consulars, because they interact with the
State Department. But, I think they have done what they have
tried to do, to make a card that cannot be counterfeited or
smudged, and that is an improvement for us.

It is also an improvement that if they go and open a bank ac-
count, and there is identification, then if they are money
launderers, that is an improvement for us. I will raise this ques-
tion, last question, Mr. Chairman, and say this: Mr. Berman, who
had another meeting on my side of the aisle and is very knowledge-
able on these issues, begged us not to allow ideology to overtake
common sense.

So we need to be able to reform or fix, but not to eliminate or
undermine. Senator Andrews, you were attempting to respond, be-
cause—and I am sorry, Mr. Chairman, I would like unanimous con-
sent to put this article in the record from the Rocky Mountain
News dated June 17, 2003.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. Senator Andrews.

Mr. ANDREWS. Congresswoman, I compliment you on your re-
search, and I am flattered that you would enter an article from my
hometown paper into the record, that is this week. And 30 days
ago, Mr. Ramos and Ms. Garcia could have shown up to the Denver
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County Clerk and obtained that marriage license on the strength
of the Matricula.

What has changed in the last 30 days is that Colorado House Bill
1224 was signed into law in the meantime, and the Denver County
Clerk is attempting to comply, and in this case, I believe, properly
complied with this new State law.

Had the gentleman presented a valid Mexican passport, then I
assume that the marriage license would have been issued. And the
intent of the law is, to this small extent, operating because, I be-
lieve the Colorado General Assembly was listening to our constitu-
ents, and we were seeking to require valid ID that would reassure
State agencies someone wasn’t breaking the law, being in this
country illegally, before they could obtain various State and local
government services, even something like a marriage license.

So the new bill took effect here, and the new bill seems to be
working as we hoped it would work.

Ms. JACKSON LEE. Mr. Chairman, I conclude by simply saying,
that that is where we have the conflict. And I will have to read
that bill. Because if they were rejecting it because he did not have
proper ID, I consider that a legitimate role of the State. If they are
trying to make an assessment of his immigration status, the card
did not confer status. And I would raise the question of whether
or not we are taking this card and penalizing it as an ID card, be-
cause we are saying that it is a card to equal status, and that is
not what it is.

We should let it stand on what it is, Mr. Chairman, an ID card.
And as it relates to immigration status, that is our responsibility,
and we then need to fix whatever has to be fixed to make those
cards viable.

I yield back, and I thank the Senator.

Mr. HOSTETTLER. Thank the gentlelady. The Chair now recog-
nizes the gentleman from Iowa for 5 minutes, and that will put us
10 minutes to the end of the vote. Mr. King.

Mr. KiNG. Thank you, Mr. Chairman.

I was prepared in our second round to address my question to
Representative Gutierrez. Reading through his testimony, he states
that 13 States acknowledge the Matricula card as a means to ac-
quire a driver’s license. I would appreciate it if my office could re-
ceive that list of those States. I would be very interested in that.

I would point out that that number is very close to the same
number of States that require citizenship before one can vote. And
I don’t have that list at my disposal, but even though there is a
Federal requirement for citizenship in a local election, the States
under the 10th amendment have that jurisdiction.

And only about 13 or 14 States have taken the trouble to legis-
late the obvious, that casting a ballot is an exercise in citizenship.
It should require citizenship to cast a ballot at any election in this
Cﬁuntry, in my opinion. The States have not moved forward on
that.

But I point that out as a kind of an interesting coincidence. But,
I will say that when the Matricula card is used as a driver’s li-
cense, and that driver’s license is used as identification, and a per-
son goes in any one of those other States, other than those 13 or
14 that require citizenship, and casts a ballot, then, in fact, they



97

have opened the door to citizenship of the United States through
the Matricula card—and it is controlled by the Mexican Consulate.

So that is what we are talking about here. And I posed the ques-
tion earlier to the gentleman, and I will pose it now to the lady.
And I am still interested in the broader subject matter here—the
steps that we take that cheapen citizenship and open our borders,
move us in a direction of open borders.

And if we are going to recognize where we are going as a Nation,
we have to find a way and have this open debate across this coun-
try, and fast forward ourselves into what are the results of an open
borders policy, because we know what incrementalism is. It is a de-
signed and calculated method to open borders, bring down barriers.
And some people believe in a one-world government. I happen to
believe that almost all of the blessings that humanity has contrib-
uted to, with the help of God, came from sovereignty of the Nation,
and being able to have solid policies that are consistent, so that our
currency is solid and our culture is consistent as well.

So, Ms. Dinerstein, can you then speculate what this world looks
like if we fast forward down this path of open borders and one
world. What does the United States look like in 50 years or a hun-
dred years in your mind’s eye?

Ms. DINERSTEIN. I think what it would be like is something very
dissimilar to what is it today. And part of that is that the United
States is the most technologically advanced country. The most en-
trepreneurial country. The country, you know, to our detriment
now with respect to the Middle East, is viewed as so dominant in
world affairs that we have now, it is coming back and biting us.

The people that are sort of compelled to come here are by their
nature the poorest people. The people who have no opportunity in
their own countries at all. Their own countries don’t educate them.
They don’t provide them jobs. And, therefore, were there to be open
borders, there would be a wave of people so grateful for the oppor-
tunity to come to this country that it would overpower us really.

They are hard working, but their skill level is such that they
can’t earn a decent living, and, therefore, they would become a pub-
lic charge. You know, I just—it is a very interesting question. I sort
of haven’t gone there in my thinking because it is a little upsetting.

Mr. KING. I would state that I am surprised that of the three tes-
tifiers here on this panel that I have asked that question to, that
you don’t seem to have explored that out to the end, a generation
or two down the road. I suspect that most of this Nation has not
done that either.

So we are dealing with minutia policy, short-term vision here, in-
stead of applying the long-term effect of what it is that we might
be doing. And I think, though, that Mr. Nelsen did make some
comments with that regard on our shortsightedness. I think that
we might need to be much more farsighted in our policy that we
establish, and know where it fits in the long scheme.

I thank you all very much for your testimony. And thank you,
Mr. Chairman. I yield back.

Mr. HOSTETTLER. The gentleman yields back his time. I want to
thank the witnesses for appearing today and for your testimony, as
well as your responses to our questions.
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We will leave the record open for 7 days for any additional infor-
mation that the Members of the Subcommittee or witnesses may
want to submit.

And I will also want to mention that we will be having a second
hearing on consular identification cards next week on Thursday,
June 26th, at 11 a.m. In this room. We will be holding a hearing
on the Federal Government’s response to the issuance and accept-
ance in the U.S. of consular identification cards.

At that hearing the Subcommittee will review the steps that Fed-
eral agencies have taken to review, regulate and oversee the
issuance of consular ID cards in the U.S., as well as foreign govern-
ment lobbying efforts to seek acceptance of the cards by States, lo-
calities and businesses in the United States.

Ms. JACKSON LEE. Mr. Chairman, I associate myself with your
remarks on the appreciation to the witnesses. I would like to ask
unanimous consent to submit into the record acceptance of Mexican
Consular IDs is not only legal, it improves public safety and en-
hances the economy prepared by MALDEF.

Mr. HOSTETTLER. Without objection.

Ms. JACKSON LEE. Thank you.

Mr. HOSTETTLER. The business before the Subcommittee being
complete, we are adjourned.

[Whereupon, at 4:20 p.m., the Subcommittee was adjourned.]



FEDERAL GOVERNMENT’S RESPONSE TO
THE ISSUANCE AND ACCEPTANCE IN
THE UNITED STATES

THURSDAY, JUNE 26, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION,
BORDER SECURITY, AND CLAIMS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 11:11 a.m. in Room
2237, Rayburn House Office Building, Hon. John N. Hostettler
(Chair of the Subcommittee) presiding.

Mr. HOSTETTLER. The Subcommittee will come to order.

Today, the Subcommittee is holding its second hearing on con-
sular identification cards, cards issued by foreign agents in the
United States. In order to devote as much time as possible to this
important topic, we have postponed Subcommittee action on four
private bills until the week of July 14.

A few points became clear from the testimony at that hearing
that was previously held last Thursday. The first point is that
issuance of consular cards in the United States is not a new phe-
nomenon. In fact, consular cards have been issued for approxi-
mately 130 years. Those cards have traditionally been issued by
consular officials to nationals abroad to allow those nationals to
seek their home country’s assistance when they need help—for ex-
ample, when they are injured or arrested.

Historically, therefore, the intended recipient of a consular card
issued by a foreign government in the United States is the foreign
government itself, not our Government and certainly not a locality
in the United States. The second point is that while the issuance
of consular cards is a fairly old process, attempts by foreign govern-
ment agents to lobby States and localities to accept the cards are
not. None of the witnesses at last week’s hearing and no informa-
tion that has come to the Subcommittee suggests that any foreign
country issuing consular cards ever attempted to convince States or
localities to accept those cards for domestic identification purposes
before 2001.

Therefore, in the 130-year history of foreign government issuance
of consular cards, foreign governments have only lobbied localities
to accept those cards for the past 2 years. A third point about
which there is little disagreement is that foreign governments are
allowed to issue consular identification cards in the United States.
Even those critics who believe that consular identification cards are
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insecure and unreliable believe that foreign countries have the
right to issue them to their nationals. Critics do oppose, however,
efforts by foreign government agents to lobby State and local offi-
cials in the United States to accept the cards. It is only in the con-
text of such foreign government lobbying and domestic acceptance
of consular cards that the security, reliability and verifiability is a
concern for our country.

A fourth point is that consular cards do not convey any immigra-
tion status. None of the foreign governments that issue consular
cards that the Subcommittee has examined appear to have any in-
terest whatsoever in whether an applicant for the card is in our
country lawfully; rather, it appears that those countries acknowl-
edge the fact that most of the aliens applying for those cards in our
country are here illegally and need the card because they have no
form of lawful identification. In fact, some have argued that if an
alien’s only identification is a consular card, the alien is most likely
illegally in the United States and should be arrested by the immi-
gration authorities and removed.

A fifth point is that no domestic government entity in the United
States at the present time regulates the issuance of consular cards
or the lobbying efforts of foreign governments to convince States
and localities to accept those cards. On a similar point, it is appar-
ent that no domestic government entity in the United States has
access to the databases of cards that have been issued by foreign
government agents in the United States, even where those agents
have lobbied States and localities to accept the cards.

It is against this backdrop that the Subcommittee calls this hear-
ing today. It has been approximately a year and a half since for-
eign agents began a widespread effort in the United States to lobby
States and localities to accept consular cards for domestic identi-
fication purposes. The Subcommittee is interested in determining
what steps the Federal Government has taken in response to those
efforts. The Subcommittee is also interested in determining what
the Federal Government has done to investigate complaints that
foreign governments have been lobbying States and localities to ac-
cept cards that are not secure and that are not reliable and that
are susceptible to fraud.

Finally, the Subcommittee is interested in determining what the
Federal Government’s policy is with respect to domestic acceptance
in the United States of consular cards. It is clear that the United
States Government must play some role in this process, be it regu-
lating domestic acceptance of consular cards or, at a minimum, pro-
viding guidance to States and localities that have been lobbied by
foreign government agents to accept those cards.

For more than 6 months, the Subcommittee has been closely fol-
lowing the efforts of various Federal Government agencies—depart-
ments, excuse me, and agencies—to establish a uniform policy on
and consider a response to the local acceptance of consular identi-
fication cards. We are still waiting for that policy to be issued.
While that process has been ongoing, foreign government agents
have continued to lobby localities to accept consular cards for local
identification purposes. The Subcommittee has been told that some
of those localities have come to the Federal Government looking for
guidance but that no guidance was forthcoming because the Fed-
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eral Government has failed to agree on a policy for accepting con-
sular cards.

Because the Federal Government has been silent on this issue,
localities have had to decide on their own whether to accept con-
sular identification cards based on the information that was avail-
able to them, information provided by interested and concerned
citizens and the statements of the lobbying foreign governments
themselves. In the absence of Federal guidance, many localities
have decided to accept those cards while the Federal Government
has been assessing what its position on the acceptance of the cards
should be.

In fact, on Monday, Indianapolis, IN, to accept the Mexican iden-
tification card known as the Matricula Consular. The fact that so
many localities have made the decision to accept consular cards for
domestic identification purposes without guidance from the Federal
Government is a source of concern, particularly in light of testi-
mony that this Subcommittee received at last week’s hearing.

Marty Dinerstein, who appeared before the Subcommittee last
week, explained why secure documents are essential to homeland
security. She recounted the shock felt by the American people when
they learned that 18 of the 19 September 11 hijackers, cold-blooded
murderers of innocent men, women and children, possessed State-
issued or counterfeit driver’s licenses and ID cards.

Witnesses at that hearing told the Subcommittee, however, that
consular identification cards, the acceptance of which has sky-
rocketed since September 11, 2001, are not secure. Witnesses also
argued that consular identification documents are not reliable; that
there is no assurance that the document accurately identifies the
bearer of the card. In particular, the Subcommittee has been told
that the breeder documents used to obtain consular cards are not
authenticated. The lack of such authentication is an issue, because
reports indicate that counterfeit birth certificates are readily avail-
able.

As Steve McCraw notes in his testimony, Mexican birth certifi-
cates, for example, are easy to forge and are a major item on the
project list of the fraudulent document trade currently flourishing
across the country and around the world. At that hearing last
Thursday, Ms. Dinerstein also told the Subcommittee that there
are no safeguards in place to prevent the multiple issuance of
Matriculas to a single individual. There appears to be substantial
merit to this claim. This Subcommittee has received credible re-
ports that aliens have been arrested carrying multiple consular
identification cards bearing their own pictures but with different
names. Of particular note is a memo sent by the Border Patrol
agent in charge in Riverside, California, to the sheriff of San
Bernardino County, who was considering allowing his deputies to
accept the Matricula. The Patrol agent in charge explained that his
office had arrested many Mexican aliens who had, in their posses-
sion, multiple valid Matriculas in different names.

These arrestees, including one known alien smuggler with an ex-
tensive criminal history, found in a house with 25 smuggled aliens
who had seven Matriculas in his possession, each bearing his pic-
ture and each with a different name. This claim is also borne out
in the FBI’s testimony.
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Witnesses at the June 19 hearing also identified other issues
raised by local acceptance of consular cards for issues that were un-
related to the reliability and security of the cards. Witnesses ex-
plained how local police acceptance of consular cards leaves a local
police officer wholly reliant on a consular official, an agent of a for-
eign country, to verify the authenticity of the card or to gain access
to any of the background information submitted with the card.

As Ms. Dinerstein stated, “this renders U.S. law enforcement
agencies impotent to conduct a thorough background investigation,”
if such a card is presented to a police officer. Witnesses at that
hearing also discussed the fact that the documents could hide pos-
sible criminal and terrorist activity. Senator Andrews from Colo-
rado put it best when he compared local acceptance of consular
cards to people at an airport bypassing the metal detector and the
security check and just walking through the side door.

To understand the potential criminal and national security risks
that consular identification cards pose, it is important to note the
critical work that the State Department’s consular officers do at
our consulates abroad. They review the background of aliens who
are seeking visas to come to the United States. They work to en-
sure that aliens are not admitted to the United States if they have
committed crimes in their home countries. In certain cases, they re-
quest additional guidance from other U.S. agencies to ensure that
an alien seeking admission will not pose a terrorism risk to the
American people.

It is also important to note the important role that inspectors at
our ports of entry play in protecting our national security. Those
inspectors closely examine identification documents from aliens
seeking admission at the ports of entry. They check databases of
known criminals and security risks. They evaluate whether an
alien may be inadmissible on any ground. They screen those who
want to come to our country.

No background checks are run, however, when an alien applies
for a consular identification card. No investigation is undertaken to
assess the possible risk that an alien poses a risk to the American
people. In the best-case scenario, an alien applying for a consular
identification card fills out a form and presents identification docu-
ments to the consular officer. That is it. No criminal grounds for
denial; no risk assessments. The foreign government’s only interest
is1 the welfare of the alien, not the wellbeing of the American peo-
ple.

Witnesses at last week’s hearing also explained how local accept-
ance of consular cards undermines our nation’s immigration poli-
cies. Acceptance of consular cards by States and localities provides
cover for aliens in the United States. It allows aliens to bypass the
system that Congress had established to allow aliens to come law-
fully to the United States and enjoy the freedoms and blessings
that our country offers.

It gives a document to undocumented aliens. I question whether
the States and localities that have agreed to accept consular cards
for domestic identification purposes would have made that choice
if they were aware of these issues. I doubt that States and local-
ities would have taken the chance of accepting the cards if they be-
lieved that acceptance could expose their citizens to aliens who
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pose an unchecked criminal or national security risk. I also doubt
that they would have deliberately made a decision that could have
been at odds with our nation’s immigration laws or that would
have been unfair to the thousands of aliens who wait patiently
abroad to enter our country legally.

Because the Federal Government has failed to formulate a policy
on domestic acceptance of consular cards and because the Federal
Government has failed to undertake an investigation into the li-
ability and security of those cards, States and localities have been
placed in a position in which they have had to take those chances
and make those decisions however.

I would like to make one last point before we continue. Testi-
mony for this hearing was due at 11 a.m. on Tuesday. This dead-
line was set to allow Members sufficient time to prepare for this
hearing. Testimony was not received, however, until yesterday
evening. This is unacceptable. This Subcommittee has not only the
authority but also the duty to oversee the implementation of our
immigration laws and policies. Late submission of testimony
hinders the Members of this Subcommittee in preparing for over-
sight hearings and in fulfilling that duty. I expect all testimony
from all witnesses to be submitted in a timely manner. I especially
expect testimony from Federal Government witnesses to be sub-
mitted in accordance with the time frames set by this Committee.

I have on many occasions expressed my willingness to ensure
that the three Federal departments represented today have suffi-
cient resources to carry out their immigration responsibilities. This
Subcommittee’s relationship with each of your departments is a
two-way street, however. I expect in return that each of your de-
partments and this Administration will be responsive to this Sub-
committee in a timely manner. And I realize the three witnesses
before us today had very little to do with the timeliness of the sub-
mission of your testimony, but if you could take that message back
for us, we would surely appreciate it.

I now turn to Representative Howard Berman, who is serving as
Ranking Member today, for an opening statement that he would
make.

Mr. BERMAN. Well, thank you, Mr. Chairman. A little while ago,
the Ranking Member, Sheila Jackson Lee, asked me if I would sit
in as long as I could this morning because of her obligations on the
Homeland Security Committee, where she also serves. I would like
initially permission for her statement to be included in the record.

Mr. HOSTETTLER. Without objection.

Mr. BERMAN. The Chairman has given a very extensive, thorough
opening statement, and while there are points in that opening
statement that I agree with, there are a number I question. But
rather than—I did not take notes as he spoke and have not had
a chance to read his testimony, understanding that he is not obli-
gated to give me his testimony on Tuesday at noon. Rather than
hit and miss, I would just make a couple of points. I would bring
into question the assertion that the only interest of the consulates
that provide these cards is in helping the alien. If the implication
of that is that the consulates are knowingly giving cards to people
who are not the people that they claim they are, and the consulate
is not doing anything to verify whether or not that person is the
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person that he or she asserts he is; I do not believe that. I do not
believe that is true of the consulate in Los Angeles in my area. I
am sure it is not, and I do not think we should attribute motives
to institutions of our neighbor Mexico or any other government
without a more fundamental foundation being laid for making that
kind of conclusion about motivations.

Secondly, there are non-State institutions in this country that
have concluded that these identifiers are accurate enough to give
them the assurance to do things like cash checks and handle
money for an individual that if they did not would otherwise force
that person to go to loan sharks and usurious check cashing insti-
tutions to make any financial transactions.

By and large, the banking institutions in this country are not
frivolous about the kind of identification that they will use to as-
sure that the individual is who he or she says he is. I am sure mis-
takes happen, but I would not be so quick to challenge the security
of these cards, and it is unclear to me exactly why these cards are
any less secure than the passports that we commonly, in the Fed-
eral Government commonly accepts as secure identifiers to justify
all kinds of privileges.

To the extent that one has questions, and I listened with interest
to the Chairman’s citation regarding some specific incidents, and I
think they are worth following up on, but to the extent one has
doubts about the security of those documents, one could also have
doubts about the security of passports.

And the final point is September 11. The vast majority of the ter-
rorists who engaged in that conduct were here on visas issued by
United States Government agencies. They were not here based on
illegal entry and then obtaining identifiers from their government’s
consulates in this country. And so, I think we should be careful
to—we had serious problems in dealing with watch lists and inte-
gration of different agency functions which must be corrected. But
to sort of deflect that issue and take the emotionality of that issue
and apply it to the issue of these consulate-issued identifiers I
think creates an impression which is not very fair.

And with that, I yield back the balance of my time.

Mr. HOSTETTLER. I thank the gentleman.

The Chair now recognizes the gentleman from Texas, Mr. Smith,
for an opening statement.

Mr. SMITH. Thank you, Mr. Chairman, and Mr. Chairman, thank
you once again for having a hearing on a very timely subject and
also, thank you for your very strong opening statements.

Just a couple of comments: one is in regards to one of our wit-
nesses, Mr. Verdery, who was simply sworn into his present posi-
tion yesterday at the Department of Homeland Security and is tes-
tifying today. He is off to a fast start and for that reason probably
ought to be entitled to at least one pass on one question. [Laugh-
ter.]

Mr. HOSTETTLER. Not necessarily. [Laughter.]

Mr. SMITH. The other, Mr. Chairman, is that unfortunately, I
have two other Committees that are meeting and are marking up
legislation, so I will not be necessarily able to stay for all of the
testimony, but I hope to shuttle back and forth. Finally, Mr. Chair-
man, I thought it might be of interest to the Members of the Sub-
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committee as well as perhaps to our witnesses, the results of sev-
eral public opinion polls that have been conducted in just the last
several months and that I have put together and I thought might
be relevant today.

This is a Roper Poll just a couple of months ago. The question
was how serious of a national problem do you think illegal immi-
gration into the United States is? Eighty-six percent of the Amer-
ican people thought that illegal immigration was a serious problem.
On another question, again, the same Roper Poll, 85 percent of the
American people agree with this statement: Congress should pass
a law requiring State and local governments and law enforcement
agencies to apprehend and turn over to the INS illegal immigrants
with whom they come into contact. And a third question, I will not
go into a lot of them; a lot of the questions dealt with both illegal
and legal immigration, but a third question dealing with illegal im-
migration was this: that 83 percent of the American people agree
that the Federal Government should strictly enforce present laws
calling for heavy fines for employers who knowingly hire illegal im-
migrants.

Now that question, I think, can be related to the use of the
Matricula cards by banks, because they are basically employers
giving recognition to individuals who are in the country illegally.

Mr. Chairman, these percentages, 86 percent, 83 percent, are as-
tronomical in almost any context when you ask the American peo-
ple how they feel about issues. And I think the point here is simply
to point out that there are a number of interest groups, many edi-
torial writers and not a few politicians and perhaps a few individ-
uals associated with the Administration who are simply on the
wrong side of the vast majority of the American people. And I think
we ought to keep that in mind as we go forward with hearings and
legislation.

Mr. BERMAN. Will the gentleman yield?

Mr. SMITH. I will be happy to yield to my friend from California.

Mr. BERMAN. I question the methodology of the poll, because I
would have a hard time believing that there are 14 percent of the
American people who are not against illegal immigration.

Mr. SMITH. Does that mean you would have said you thought il-
legal immigration was a serious problem? You would have voted
the way the American people would have?

Mr. BERMAN. If voting the way you vote is the way most of the
American people would have voted on some of these issues, perhaps
not. [Laughter.]

But I would certainly answer affirmative to the question that I
think illegal immigration is a serious problem and has to be dealt
with.

Mr. SMITH. To reclaim my time, I read the questions. I thought
they were accurate and objective questions. And it is reassuring to
me if the gentleman from California seemed to agree with most of
the American people on these poll results. But I appreciate his
comments and yield back, Mr. Chairman.

Mr. HOSTETTLER. The Chair now recognizes the gentlelady from
California, Ms. Sanchez, for an opening statement.

Ms. SANCHEZ. Thank you, Chairman Hostettler and Acting Rank-
ing Member Berman.
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I am not going to make a long statement this morning, since I
was able to speak at last week’s hearing on this topic. I just want
to emphasize a few points that I made then.

Consular identification cards have been used for over 100 years.
And recently, however, people have begun raising concerns about
the use of these cards. And frankly, it is not exactly clear to me
why. For example, I have heard it argued that people use them so
that they can skirt immigration laws. But the reality is that these
cards do not establish any kind of immigration or other benefits.
They merely are used to allow foreign visitors to this country to es-
tablish their identity.

Others have argued that the consular ID cards are not secure
documents, but my understanding, based on information that I
have, is that they are more secure than many types of ID, includ-
ing U.S. passports. I would agree that it may be possible for some-
one to make a false consular ID card, but my question to those who
are concerned about it is what document in existence today is im-
possible to forge? It seems to me that there is a great deal of fuss
being made about cards that, in essence, are just helping police and
other officials do their jobs.

I look forward to hearing from the witnesses, and I hope that at
the end of the day, we will be able to agree that the use of consular
ID cards actually works to enhance the security of this nation, not
to break it down.

Thank you, and I yield back the balance of my time.

Mr. HOSTETTLER. I thank the gentlelady.

The Chair now recognizes the gentleman from Arizona, Mr.
Flake, for an opening statement.

Mr. FLAKE. I thank the Chairman. I spoke also at the last hear-
ing.

I just want to say that consular IDs, as have been mentioned,
have been around for 100 years. They are in use. I think it is a
great thing. I am glad they are out there. I am glad that identifica-
tion exists to this extent. I do have issues, though, with whether
or not the Federal Government should accept them for identifica-
tion, and the fact that they are not secure is a concern to me. I
have legislation of my own on driver’s licenses. Many of the terror-
ists, as has been mentioned, came here with a temporary visa and
were able to get long-term driver’s licenses. In my own State of Ari-
zona, they issue driver’s licenses for up to 44 years. If you are 16;
you are here; you can get it until you are 60.

A lot of States are going that direction, where you have a driver’s
license that is good for a number of years. If you are here on a tem-
porary visa, you can go in and get a driver’s license that lasts a
lot longer than your temporary visa. My legislation would say that
your driver’s license can last no longer than your temporary visa,
the expiration date.

This is in a similar vein to the legislation that Representative
Gallegly has. It simply says that the Federal Government should
not use this for secure identification. And that is my position. I
look forward to this testimony this morning.

Mr. HOSTETTLER. I thank the gentleman from Arizona.

The Chair now recognizes the gentleman from California, Mr.
Gallegly, for an opening statement.
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Mr. GALLEGLY. Thank you very much, Mr. Chairman.

Mr. Chairman, I believe it is important to respond to a number
of the arguments that have been made by supporters of the foreign
consulate cards being used for legitimate ID. Supporters of these
cards claim that the consular cards have been used for over 130
years, as Representative Sanchez just mentioned. And that is true.

However, while issuing them has been a routine activity for
many countries, there has always been an assumption that the
cards were issued to people who were legally in the host country.
In addition, no country I am aware of has ever accepted foreign-
issued consular cards for identification purposes or domestic serv-
ices.

In March of 2002, the Government of Mexico began issuing the
cards wholesale to illegal immigrants in the United States. Accord-
ing to published statements by the Mexican officials, they have
issued more than 1.2 million cards in the past year alone. The Gov-
ernment of Guatemala, likewise, has started to issue consular
cards to illegal immigrants, and other countries have announced
their intent to do so, including Brazil, Poland, Nicaragua, El Sal-
vador and Haiti.

In the case of Nicaragua, the government officials there have
stated that they are modeling their program after Mexico’s. All of
this, Mr. Chairman, is unprecedented. It is also true, as stated by
consular card supporters, that all six of these countries are well
within their rights to issue the cards, and many showed good faith
by working with the State Department to develop the program.

The problem is that our Government’s own failure to act respon-
sibly in the interests of the safety of our citizens. The only people
who need these cards are illegal immigrants, sometimes criminals
or maybe terrorists. The State Department, foreign governments
and the supporters of these cards do not deny that illegal immi-
grants are the principal beneficiary of these programs. Yet, the
State Department representatives acknowledged in Congressional
briefings that they had an active dialogue with Mexico in designing
its program, and a U.S. Embassy cable from Managua explicitly
asked the State Department in Washington for guidance regarding
the implementation of Nicaragua’s consular card program.

Supporters of the consular cards also state that those who need
these cards are not terrorists but hard-working and undocumented
immigrants who work in the lowest-paying jobs in our agriculture
and hotel industries. That card only allows them to bank and send
money back to their relatives. While it is correct that the over-
whelming, almost total number of those seeking cards, are not ter-
rorists, it is equally true that the terrorist states are certainly
watching this program to see how it may be exploited.

Within the next few years, six countries could be 60. Are we will-
ing to accept consular cards from the Saudis, from the Syrians,
from Colombia, who are also seeking low-paying jobs. The truth is
that Poland, Mexico, Nicaragua, and other countries that are trying
to expand their consular programs in the United States are doing
so in an effort to force a de facto amnesty for their nationals ille-
gally in the country and allow them to receive services to which
they are not entitled, among which is the ability to use cards to
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board commercial airliners, Mr. Chairman, a dramatic step back to-
ward the type of security we had prior to 9/11.

In a recent cable from the U.S. Embassy in Managua to the State
Department, a U.S. official noted that the Nicaraguan Government
wanted its nationals to have the cards to open bank accounts, ob-
tain utility service and possibly get driver’s licenses. As we all
know, 9/11 terrorists used driver’s licenses as their key to operate
freely in the United States, and under the Nicaraguan law, a per-
son needs no documentation to prove identity; only two witnesses
to vouch for them with no one vouching for the vouchers.

Mr. Chairman, the current consular programs are direct assaults
on this country’s sovereignty. Issuing consular identification cards
to illegal immigrants undermines the immigration enforcement
policies of the United States, and it weakens the security and puts
Americans at great peril. Supporters have stated that there is no
political will to deport illegals in this country and that these people
should be integrated into our community, perhaps through the dis-
tribution of consular cards. To that, I say the desire of Americans
to never repeat 9/11 is will enough to eliminate this program.

I have authored and introduced an Identification Integrity Act of
2003 with the exceptions of passports, which are issued under
strict guidelines provided by the Government, it would prevent the
Federal Government’s recognition of foreign-issued IDs. This legis-
lation has now almost 100 cosponsors, and the price, Mr. Chair-
man, is far too high not to end this practice.

I would just like to conclude by saying that one of my very good
friends on the other side of the aisle, a Democrat from California,
said to me that he was very puzzled at why people would spend
money to buy a consular card that does nothing more than proves
they are an illegal immigrant.

I yield back.

Mr. HOSTETTLER. I thank the gentleman.

Now, at this time, I would like to introduce our panel of wit-
nesses: Steve McCraw is the assistant director of the Office of In-
telligence for the Federal Bureau of Investigation. Throughout his
20-year career with the FBI, Mr. McCraw has served in numerous
supervisory positions, including director of the Foreign Terrorist
Task Force. Prior to his appointment to the FBI, Mr. McCraw was
a State trooper for the Texas Department of Public Safety and
taught political science at the university level. Mr. McCraw holds
a master’s and an undergraduate degree from West Texas State
University.

Roberta S. Jacobson is the acting deputy assistant Secretary of
State for the Bureau of Western Hemisphere Affairs. Ms. Jacobson
joined the Department of State as a Presidential Management In-
tern in 1986. She has also served at the State Department as dep-
uty chief of mission at the U.S. Embassy in Lima, Peru; director
of the Office of Policy Planning and Coordination in the Bureau of
Western Hemisphere Affairs and Coordinator for Cuban Affairs
within the Bureau of Western Hemisphere Affairs. She was also at
the National Security Council. Ms. Jacobson holds a master’s of
arts in law and diplomacy from the Fletcher School of Law and Di-
plomacy and a bachelor’s degree from Brown University.
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C. Stewart Verdery, Jr. is the Assistant Secretary for Border and
Transportation Security Policy and Planning at the Department of
Homeland Security. He was confirmed to this position last Friday.
Prior to coming to DHS, Mr. Verdery was the senior legislative
counsel for the Government Affairs and Public Policy Office at
Vivendi, Universal Entertainment, Universal Music Group, and
Vivendi Universal. Before he joined Universal, he was general
counsel to the United States Senate Assistant Republican Leader
Don Nickles of Oklahoma. Mr. Verdery also served as counsel to
two Senate Committees and to Senator John Warner. He received
his undergraduate degree from Williams College and his law de-
gree from the University of Virginia.

Elizabeth Davison is the director of the Department of Housing
and Community Affairs for Montgomery County, Maryland. She is
an urban economist who has spent her 30-year career in both the
private and public sector. Prior to joining the county, she was vice-
president of Hammer, Siler, George Associates and Real Estate Re-
search Corporation. Ms. Davison received her undergraduate de-
gree from George Washington University; her graduate degree from
Washington University in St. Louis and has attended the Kennedy
School of Government at Harvard University.

Once again, I want to thank all of the witnesses for your appear-
ance today. Without objection, your full testimony will be entered
into the record, and if you can limit your comments to 5 minutes,
we would most surely appreciate it.

Mr. McCraw, you have the floor.

STATEMENT OF STEVEN McCRAW, ASSISTANT DIRECTOR, OF-
FICE OF INTELLIGENCE, FEDERAL BUREAU OF INVESTIGA-
TION

Mr. McCrAw. Thank you, sir.

Chairman, if I may, with me today is Robert Matamoros, who is
the unit chief for the money laundering unit. If you have questions
relating to money laundering in that regard, he is behind me, sir.

Mr. HOSTETTLER. Thank you.

Mr. McCRAW. And thank you for the opportunity to be here.
Good morning to you, sir, and to the rest of the Committee. The
one thing I would like to do is since my full testimony is going to
be placed in the record is just dispense with it at this time and just
discuss the issue a little bit with your permission, Chairman.

Mr. HOSTETTLER. Yes.

Mr. McCRAW. As you are aware—certainly, everyone is aware—
terrorism is the most important thing that the FBI does and the
Department does right now. The President directed and charged
the FBI and the Department to make it a number one priority. It
is. And with the support of Congress, that is what we are doing.

The issue of a fictitious or a fraudulent consular ID, years ago,
pre-9/11, we would simply view it in the context of a criminal mat-
ter. It would not be something that the FBI would be overly con-
cerned about, other than the fact that they could be exploited by
criminals, as they often do with fictitious IDs.

In the post-9/11 era, I mean, the FBI is charged with assessing
threats and vulnerabilities. And clearly, this is a threat and a vul-
nerability. And as long as terrorists—and it was a very good point.
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The 19 hijackers, in fact, used their own names. And even though
they obtained, you know, State ID cards, they did use, in fact, their
own identifications, even if they overstayed their visas. However,
you know, it is absolutely prudent that we in the FBI and the De-
partment and also other Government agencies look at in terms of
their adaptability.

Our number one threat is clearly Al Qaeda. They are consistent;
they are patient; and clearly, they are adaptable. And frankly, any
ability to get fictitious identification, they are going to exploit. Spe-
cifically, and coming from my latest assignment at the San Antonio
Division of the FBI, which had 650 miles of the border, our concern
there and concern nationwide in the FBI has been the number of
countries that have a strong Al Qaeda presence that are exploiting
the tri-border area and utilizing long-established and very well-dis-
ciplined alien smuggling organizations in Mexico to transit individ-
uals, foreign nationals, through Mexico and into the United States.
It was a concern when I was there; it is still a concern with us.

Of course, a part of the process is fictitious IDs. And anywhere,
an average price, perhaps $10,000, even greater that Mexican alien
smuggling organizations use and charge to transit these individ-
uals, these foreign nationals, into the United States. So naturally,
the threat that we see is in terms of them having legitimate identi-
fication in the United States; utilizing either forged consular ID
cards or utilizing fraudulent ones because of birth certificates that
were obtained without the proper or at least the type of authentica-
tion that we would like to see is a concern to us. There is no ques-
tion about it.

One quick example to further exploit or expand upon some of the
written testimony is, as alluded to, the foreign national from the
Middle Eastern country. It was an Iranian arrested by the Texas
Department of Public Safety officer on February 23 of 2003. He
was arrested along with four individuals. The only thing that was
noted—in fact, the trooper called and was supported by legacy INS,
Border Patrol agents showed up there; is that the Iranian had a
Matricula Consular identification on his body. And through their
investigation, they determined that he obtained it through his
girlfriend, who got a fraudulent birth certificate through her father
in Mexico and who was able to convert that into a State ID in Cali-
fornia in the consular office in San Bernardino.

Now, I mentioned four other instances in there, and I am not
saying there are not other documents in the same category. In fact,
we are concerned about all documents that are vulnerable, not just
this particular one. But right now, we do have concerns about it
because of what we have seen in recent months and over the last
2 years.

Thank you.

[The prepared statement of Mr. McCraw follows:]

PREPARED STATEMENT OF STEVE MCCRAW

Chairman Hostettler, Ranking Member Jackson Lee, and Members of the Sub-
committee, the Federal Bureau of Investigation is pleased to have the opportunity
to appear before you today to discuss the important issue of consular ID cards. The
Department of Justice and the FBI have been charged by the President, with the
support of Congress, to protect the American people from the continuing threats of
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terrorism and the crimes associated therewith. It is in the context of our post-9/11
world that we present our views and concerns to the Subcommittee today.

Over the past two years, we have all seen a dramatically increased effort to pro-
mote and utilize consular ID cards as forms of identification for foreign nationals
who are present in the United States. The Government of Mexico has been particu-
larly aggressive in marketing the use of its consular ID card, the Matricula Con-
sular. As a result of the extensive efforts to promote the use of the Matricula Con-
sular, a number of other foreign countries are now considering the issuance of their
own consular ID cards. The crucial element in the acceptance of any consular ID
card is the ability to verify the actual true identity of the bearer of the card. In to-
day’s post-9/11 world, this element is all the more important because, in order to
protect the American people, we must be able to determine whether an individual
is who he purports to be. This is essential in our mission to identify potential terror-
ists, locate their means of financial support, and prevent acts of terrorism from oc-
curring.

Since Mexico’s Matricula Consular is currently the predominant consular ID card
in existence, I will focus my comments today on this particular card. It is believed
that consular ID cards are primarily being utilized by illegal aliens in the United
States. Foreign nationals who are present in the U.S. legally have the ability to use
various alternative forms of identification—most notably a passport—for the pur-
poses of opening bank accounts, gaining access to federal facilities, boarding air-
planes, and obtaining a state driver’s license. In addition, foreign nationals who are
present in the United States, either legally or illegally, have the ability to obtain
a passport from their own country’s embassy or consular office.

The U.S. Government has done an extensive amount of research on the Matricula
Consular, to assess its viability as a reliable means of identification. The Depart-
ment of Justice and the FBI have concluded that the Matricula Consular is not a
reliable form of identification, due to the non-existence of any means of verifying
the true identity of the card holder. The following are the primary problems with
the Matricula Consular that allow criminals to fraudulently obtain the cards:

First, the Government of Mexico has no centralized database to coordinate the
issuance of consular ID cards. This allows multiple cards to be issued under the
same name, the same address, or with the same photograph.

Second, the Government of Mexico has no interconnected databases to provide
intra-consular communication to be able to verify who has or has not applied
for or received a consular ID card.

Third, the Government of Mexico issues the card to anyone who can produce
a Mexican birth certificate and one other form of identity, including documents
of very low reliability. Mexican birth certificates are easy to forge and they are
a major item on the product list of the fraudulent document trade currently
flourishing across the country and around the world. A September 2002 bust
of a document production operation in Washington state illustrated the size of
this trade. A huge cache of fake Mexican birth certificates was discovered. It
is our belief that the primary reason a market for these birth certificates exists
is the demand for fraudulently-obtained Matricula Consular cards.

Fourth, in some locations, when an individual seeking a Matricula Consular is
unable to produce any documents whatsoever, he will still be issued a Matricula
Consular by the Mexican consular official, if he fills out a questionnaire and sat-
isfies the official that he is who he purports to be.

In addition to being vulnerable to fraud, the Matricula Consular is also vulnerable
to forgery. There have been several generations of the card; and even the newest
version can be easily replicated, despite its security features. It is our estimate that
more than 90 percent of Matricula Consular cards now in circulation are earlier
versions of the card, which are little more than simple laminated cards without any
security features.

As a result of these problems, there are two major criminal threats posed by the
cards, and one potential terrorist threat.

The first criminal threat stems from the fact that the Matricula Consular can be
a perfect breeder document for establishing a false identity. It is our understanding
that as many as 13 states currently accept the Matricula Consular for the purpose
of obtaining a drivers’ license. Once in possession of a driver’s license, a criminal
is well on his way to using the false identity to facilitate a variety of crimes, from
money laundering to check fraud. And of course, the false identity serves to conceal
a criminal who is already being sought by law enforcement. Individuals have been
arrested with multiple Matricula Consular cards in their possession, each with the
same photograph, but with a different name. Matching these false Matriculas are
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false driver’s licenses, also found in the criminals’ possession. Such false identities
are particularly useful to facilitate the crime of money laundering, as the criminal
is able to establish one or more bank accounts under completely fictitious names.
Accounts based upon such fraudulent premises greatly hamper money-laundering
investigations once the criminal activity is discovered. As the Subcommittee is well
aware, the FBI is particularly concerned about fraudulent financial transactions in
the post 9/11 environment, given the fact that foreign terrorists often rely on money
transferred from within the United States.

The second criminal threat is that of alien smuggling, a crime that has resulted
in many deaths within the past year. Federal officials have arrested alien smugglers
who have had as many as seven different Matricula Consular cards in their posses-
sion. The cards not only conceal the identity of the smuggler, they also serve as a
magnet for the victims who are enticed to entrust their lives to the smugglers, be-
lieving that the Matricula Consular that awaits them will entitle them to all sorts
of benefits within the United States.

These criminal threats are significant, but it is the terrorist threat presented by
the Matricula Consular that is most worrisome. Federal officials have discovered in-
dividuals from many different countries in possession of the Matricula Consular
card. Most of these individuals are citizens of other Central or South American
countries. However, at least one individual of Middle Eastern descent has also been
arrested in possession of the Matricula Consular card. The ability of foreign nation-
als to use the Matricula Consular to create a well-documented, but fictitious, iden-
tity in the United States provides an opportunity for terrorists to move freely within
the United States without triggering name-based watch lists that are disseminated
to local police officers. It also allows them to board planes without revealing their
true identity. All of these threats are in addition to the transfer of terrorist funds,
mentioned earlier.

In addition, it is important to note that the White House Homeland Security
Council is currently chairing an interagency working group that is developing rec-
ommendations on Federal policy for Federal acceptance of these cards as well as
guidance to state and local governmental agencies on acceptance. The interagency
group is examining policy for acceptance of all consular identification cards. They
are also specifically examining counterfeit and fraud concerns with the Mexican con-
sular identification card that would impact its acceptance for identification pur-
poses. The Department of Justice is an active participant in that group.

The events of 9/11 forever changed our world. As unpleasant as it may be, we
must face the realities of our current world as they relate to protecting the people
of the United States. This requires continual vigilance—particularly when it comes
to being able to detect and deter those who might abuse the system to directly cause
harm, or those who might aid and abet the financing of terrorist operations. Thank
you.

STATEMENT OF ROBERTA S. JACOBSON, ACTING DEPUTY AS-
SISTANT SECRETARY OF STATE FOR THE BUREAU OF WEST-
ERN HEMISPHERE AFFAIRS

Ms. JAcOBSON. Thank you, Mr. Chairman.

Chairman Hostettler, Mr. Berman, Members of the Sub-
committee, I am pleased to have this opportunity to appear before
you today to discuss foreign consular identification cards. My name
is Roberta Jacobson. I am currently acting deputy assistant sec-
retary for the Bureau of Western Hemisphere Affairs, and in that
capacity, I am charged with overseeing our bilateral relations with
Mexico and Canada.

Before addressing the issue of the Federal Government’s and in
particular the Department of State’s response to consular identi-
fication cards, I want to emphasize that it is our top priority to en-
sure the safety and security of the United States and its citizens.
The events of September 11 and the possibility of future terrorist
attacks resonate throughout the Department and have significantly
affected how we do business.

Since the start of our deliberations on this issue, safety and secu-
rity have been material to the development of a policy on the
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issuance of foreign consular identification cards. Safety and secu-
rity are also central themes in the bilateral relationship with Mex-
ico. Every day, I witness the strong spirit of cooperation that exists
between the United States and Mexico to improve the security not
only of the United States but all of North America.

Indeed, just last month, in Washington, Mexican Foreign Sec-
retary Derbez affirmed that security and counterterrorism rep-
resented the number one priority for Mexico in its bilateral rela-
tionship with the United States.

Mr. Chairman, the Administration has not taken an official posi-
tion on the issuance or acceptance of foreign consular ID cards.
State and other Executive Branch agencies are working to estab-
lish a comprehensive Federal Government policy on consular iden-
tifications, a policy that will affect documents now being issued or
tﬁat msay be issued in the future by any nation to its nationals in
the U.S.

The need for a Government-wide policy became evident as Mex-
ico and other countries have become more active in issuing or ex-
ploring the possibility of issuing such documentation and as ques-
tions about acceptance of foreign consular identification cards were
raised. Beginning last year, the Department of State chaired an
interagency group tasked with developing that policy. Earlier this
year, the Homeland Security Council assumed the leadership of the
interagency process, and we continue to support this endeavor.

All of us involved in drafting the policy are aware of the intense
interest and desire for a final product that will address the many
aspects of the issue. Any policy on the issuance and more impor-
tantly the acceptance of foreign consular identifications must ad-
dress questions of security, reciprocity and protection for Ameri-
cans abroad, our international treaty obligations, law enforcement
and State and local legislation. Topics that were discussed while
the Department chaired the interagency process included the effect
of foreign consular identification cards on homeland security; the
rights and privileges granted to the United States as well as other
countries under the Vienna Convention on Consular Relations, U.S.
obligations regarding consular protections, foreign policy goals,
questions of federalism and the regulation of financial services.

The complexity and diversity of the issue, which extends well be-
yond the purview of the Department of State, argues for a thorough
development of any policy and underscores the need for a coordi-
nated approach. In addition to concerns about national security,
the State Department has two additional interests in the develop-
ment of any policy on consular identification cards. The first is the
impact of a policy on the Department’s ability to carry out its re-
sponsibilities in consular affairs both domestically and abroad. On
the domestic front, the Department views consular identification
cards as a possible tool for facilitating consular notification by ac-
countable law enforcement officials.

The Vienna Convention on Consular Relations requires that a
foreign national who is arrested or otherwise detained in the
United States be advised of his or her right to request the appro-
priate consular officials be notified of the detention without delay.
The issue of consular notification is a serious one for the Depart-
ment, and we are working assiduously to assure U.S. compliance.
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Because foreign consular identification cards are a means to
identify an individual as a foreign national, the bearer’s possession
may alert responsible law enforcement authorities to the need to
provide notification. The Department also believes that the U.S.
Government must carefully avoid taking action against consular
identification cards that would foreclose our options to document or
assist Americans overseas. The Department itself issues
documentations other than passports for U.S. citizens abroad and
at times issues similar identity cards or travel documents.

Should a foreign country decide to limit acceptance of such docu-
mentation or other traditional documentation such as State-issued
IDs or driver’s licenses, the actions of American citizens abroad
could be seriously restricted. The Department’s goal is a single,
uniform policy that is applicable to all countries that issue consular
identifications. While the Mexican card has recently been high-
lighted, it is not a new program, as you have stated. The Vienna
Convention on Consular Relations, to which we are a party, allows
for sending states to perform consular functions to help assist and
protect their nationals.

What has clearly changed is the scope of the Mexican program
and the Government of Mexico’s vigorous efforts to secure accept-
ance of the card by local governments and financial institutions at
a time of heightened security concerns.

Given these changes, we have contacted the Government of Mex-
ico to learn more about the technical nature of the card, and we
have found the Embassy and the Ministry of Foreign Affairs to be
responsive to our requests for information about the issuance proc-
ess, security features and card production.

Thank you, Mr. Chairman, for the opportunity to present this
1}:1estimony, and I would be pleased to respond to any questions you

ave.

[The prepared statement of Ms. Jacobson follows:]

PREPARED STATEMENT OF ROBERTA S. JACOBSON

Chairman Hostettler, Ms. Jackson Lee, and members of the Subcommittee, I am
pleased to have this opportunity to appear before you today to discuss Foreign Con-
sular Identification Cards.

My name is Roberta S. Jacobson, and I am currently the Acting Deputy Assistant
Secretary of State for the Bureau of Western Hemisphere Affairs, and in that capac-
ity, I am charged with overseeing the United States’ bilateral relations with Mexico
and Canada.

Before addressing the issue of the federal government’s and, in particular, the De-
partment of State’s response to consular identification cards, I want to emphasize
that our top priority is ensuring the security and safety of the United States and
it’s citizens. The events of September 11 and the possibility of future terrorist acts
resonate through the Department and have significantly affected how we do busi-
ness. Since the start of our deliberations, safety and security have been material to
the development of a policy on the issue of foreign consular identification cards.
Safety and security are also central themes in the bilateral relationship with Mex-
ico. Everyday I witness the strong spirit of cooperation that exists between the
United States and Mexico to improve the security of not only the United States, but
all of North America. Indeed, just last month in a speech in Washington, Mexican
Foreign Secretary Derbez affirmed that he understood and accepted that security
and counter terrorism represented the number one priority for Mexico in its bilat-
eral relationship with the U.S.

Mr. Chairman, the Administration has not taken an official position on the
issuance or acceptance of foreign consular identification cards. State and other exec-
utive branch agencies are working to establish a comprehensive USG policy on for-
eign consular identifications, a policy that will affect documents that are being
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issued now or may be issued in the future by any nation to its nationals in the
United States. The need for a government wide policy came evident as Mexico and
other countries have become more active in issuing—or exploring the possibility of
issuing—such documentation and as questions about acceptance of foreign consular
identification cards were raised. Beginning last year, the Department of State
chaired an interagency group tasked with developing that policy. Earlier this year,
the Homeland Security Council assumed the leadership of the interagency process.
The Department continues to fully support this endeavor. All of those involved in
drafting this policy are aware of the intense interest and desire for a final product
that will address the many aspects of this issue.

Any policy on the issuance and, perhaps more importantly, acceptance of foreign
consular identifications must address questions of security, reciprocity and protec-
tion for Americans abroad, USG international treaty obligations, law enforcement,
and state and local legislation. Topics that were discussed while the Department of
State chaired the interagency process included: the effect of foreign consular identi-
fication cards on homeland security; the rights and privileges granted the United
States as well as other countries under the Vienna Convention on Consular Rela-
tions (VCCR); USG obligations regarding consular protections; foreign policy goals
and objectives; questions of federalism; and the regulation of financial services. The
complexity and diversity of the issue—which extends well beyond the normal pur-
view of the Department of State—argues for prudence and thoroughness in the de-
velopment of any policy and underscores the need for a coordinated, interagency ap-
proach.

In addition to concerns about national security, the State Department has two ad-
ditional interests in the development of any policy that addresses foreign consular
identification cards. The first is the impact of a policy on the Department’s ability
to carry out its responsibilities in the area of consular affairs, both domestically and
abroad. On the domestic front, the Department views foreign consular identification
cards as a possible tool for facilitating consular notification by accountable law en-
forcement officials. The Vienna Convention on Consular Relations (VCCR) requires
that a foreign national who is arrested or otherwise detained in the United States
be advised of his or her right to request that the appropriate consular officials be
notified of the detention without delay. The issue of consular notification is a serious
one for the Department, which is working assiduously to ensure U.S. compliance.
Because a foreign consular identification card is a means to identify an individual
as a foreign national, a bearer’s possession of this card can alert responsible law
enforcement authorities to the need to provide consular notification.

The Department also believes that the U.S. Government must also carefully avoid
taking action against consular identification cards that foreclose our options to docu-
ment or assist American citizens abroad. The Department itself issues documenta-
tion other than a passport for U.S. citizens abroad and at times occasionally issues
similar identity cards or travel documents. Should a foreign country decide to limit
acceptance of such documentation or other traditional documentation such as state
issued identifications or driver’s licenses, the actions of American citizens abroad
could be seriously restricted.

The Department’s goal is a single, uniform policy that is applicable to all coun-
tries that issue consular identifications. While the Mexican card has recently been
highlighted, the Mexican “matricula consular” is not a new program. Mexico has
issued cards to its citizens in the United States for more than 100 years. The Vi-
enna Convention on Consular Relations, to which we are party, allows for sending
States to perform “consular functions” to help, assist, and protect their nationals.
What has changed is the scope of the Mexican program and the Government of
Mexico’s vigorous efforts to secure acceptance of the card by local governments and
financial institutions at a time of heightened security concerns.

Given these changes, we have contacted the Government of Mexico to learn more
about the technical nature of the card. We have found the Mexican Embassy and
the Ministry of Foreign Affairs to be very responsive to our requests for information
about the issuance process, security features, and card production.

I would like to thank the Committee for the opportunity to present this testimony
today, and I would be pleased to respond to any questions that the Committee may
have at this time.

Mr. HOSTETTLER. Thank you, Ms. Jacobson.
Mr. Verdery?
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STATEMENT OF C. STEWART VERDERY, ASSISTANT SEC-
RETARY FOR POLICY AND PLANNING, BORDER AND TRANS-
PORTATION SECURITY DIRECTORATE, DEPARTMENT OF
HOMELAND SECURITY

Mr. V ERDERY. Chairman Hostettler, Ranking Member Acting
Berman and Members of the Subcommittee, | am pleased to have
this opportunity to appear before you today to discuss foreign con-
sular identification cards. My name is Stewart Verdery. | am the
assistant secretary for policy and planning in the Border and
Transportation Security Directorate, known as BTS, within the De-
partment of Homeland Security.
| have had the pleasure of working with many of you while a
staffer in Congress and in private practice, and | am looking for-
ward to continuing those relationships in my brand new capacity.
The Department of Homeland Security and the policy office with-
in BTS in particular has been involved in the interagency process
led by the HomellHHHH T T T T T e T e e e e e e e i e
| thank the panel of witnesses very much for your time and your
testimony and your service to us. | would remind the record that
the record will stay open for seven legislative days for any Member
who wishes to make an addition.
The business before the Subcommittee being completed, we are
adjourned.
[Whereupon, at 12:59 p.m., the Subcommittee adjourned.]





































































APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS

It is unfortunate that the Matricula Consular card has become an immigration
issue. The Matricula is not issued as an immigration document, and it has no immi-
gration purpose. The Government of Mexico has been issuing Matriculas at their
consulates around the world for more than 130 years. The consulates do this to cre-
ate an official record of its citizens in other countries. The Matricula is legal proof
of registration with a consulate. This registration facilitates access to protection and
consular services because the certificate is evidence of Mexican nationality. Last
year alone, more than a million of these cards were issued to Mexican citizens living
in the United States. It does not provide immigrant status of any kind, and it can-
not be used for travel, employment, or driving in the United States or in Mexico.
’Iéhe Matricula only attests that a Mexican consulate has verified the individual’s
identity.

The Matricula, however, does have some non consular uses. For instance, because
it is an identification card, it provides Mexican nationals in the United States with
access to banking services. Without an acceptable identification card, many Mexican
nationals in this country cannot open checking or savings accounts or use any other
banking services.

In 2002, Latino immigrants sent more than $30 billion to their families in Latin
America. The cost of making such transfers is much higher if the person making
it has to use a money transmitting business such as Western Union or MoneyGram
instead of a regulated financial institution such as a bank or a credit union. More-
over, the banks and credit unions want the Latino banking business. United States
banks plan to spend at least $8.5 billion through 2005 to attract Hispanic cus-
tomers.

The availability of banking services is a safety issue too. Latinos are more likely
to be victims of violent crime than any other racial or ethnic group. Much of this
crime relates to the perception of criminals that because Latinos do not have bank
accounts, they carry large amounts of cash. As a result of this problem, police de-
partments across the country support the use of the Matricula to enable Latinos to
use mainstream financial institutions as a means of reducing crime and violence.

In an attempt to assist efforts to destroy the financial networks that support Al-
Qaeda and other terrorist organizations, the Committee on Financial Services en-
acted legislation to reform money laundering laws. The enacted provisions were in-
corporated into the USA PATRIOT Act.

Customer identification provisions in this Act have a direct impact on the use of
the Matricula as a legitimate form of identification to allow consumers to open bank
accounts. Specifically, Section 326 of Title III adds a new subsection that requires
the Secretary to prescribe regulations setting forth minimum standards for financial
institutions that relate to the identification and verification of any person who ap-
plies to open an account. These regulations permit banks to accept identification
cards issued by foreign governments from customers opening new accounts, includ-
ing the Matricula. The regulations went into effect on June 9, 2003, but anti-immi-
grant groups and some state and federal officials have expressed opposition to the
regulations. Consequently, there will be further consideration of the regulations, in-
cluding an additional comment period.

Congressman Elton Gallegly has introduced a bill that would make it more dif-
ficult for Mexican citizens in the United States to use a Matricula card. His bill,
the Identification Integrity Act, H.R. 687, would prohibit the federal government
from accepting identification documents issued by a foreign government, except for
a passport that is accepted for such purpose. I have many concerns about this bill.

(139)
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It seems to me that the unintended consequences of such a law far outweigh any
good that Mr. Gallegly thinks the bill would achieve.

For instance, certain classes of aliens applying for humanitarian relief are not re-
quired to be in possession of a valid passport and typically will not have one in any
event. This includes many aliens who are applying for asylum; aliens applying for
Temporary Protected Status; Cuban nationals who arrive in the United States; and
aliens requesting humanitarian parole. If the government cannot accept identifica-
tion documents issued by a foreign government, how will people seeking such hu-
manitarian relief establish their identities if they do not have passports?

Similarly, what will happen in the cases of aliens who have been exempted by
law, treaty, or regulation from being required to carry a passport? At the very least,
this presents difficult questions of international law.

Many people are included in this category, such as, Canadian nationals, except
after a visit outside the Western Hemisphere; Mexican nationals in possession of a
border crossing card with a biometric identifier who are applying for admission as
temporary visitors from contiguous territory; alien employees entering pursuant to
the International Boundary and Water Commission Treaty between the United
States and Mexico; citizens of the Republic of the Marshall Islands, the Federated
States of Micronesia, and the Republic of Palau, in accordance with the Compacts
of Free Association between these entities and the United States; certain aliens in
transit through the United States; and aliens entering from the U.S. insular areas
of Guam, Puerto Rico, or the U.S. Virgin Island.

If laws are to be enacted to prevent Mexican nationals from using the Matricula
in our country, they need to be much narrower than a provision that simply would
prohibit the federal government from accepting identification documents issued by
a foreign government.

Thank you.

PREPARED STATEMENT OF THE HONORABLE ELTON GALLEGLY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Chairman, Mexican consulates began mass distribution of matricula con-
sulars—identification cards issued by the Mexican government to illegal immigrants
in the United States—just more than a year ago. They gained favor among illegal
immigrants when banks began to accept the cards as legitimate identification to
open bank accounts. Then local governments began to accept them as legitimate
identification as well. Attempts are now being made the accept these cards at the
federal level.

Let me clear about one point, the only people who need these cards are illegal
immigrants, criminals, and terrorists.

If we accept identification issued by Mexico as legitimate in the United States,
where does it stop? And what protections do we have against terrorists taking ad-
vantage of the program when we've turned over to foreign governments our sov-
ereign right to identify people within our borders?

Mexico, Poland, Nicaragua, and other countries trying to expand their consular
ID programs in the United States are doing so in an effort to force a de facto am-
nesty for their nationals illegally in this country and to allow them to receive serv-
ices to which they are not entitled.

And, while it’s correct that the vast majority of those seeking the cards are not
terrorists, it is equally true that terrorists are certainly watching this program to
see how they may exploit it. Are we willing to accept consular cards from illegal
Saudi Arabians, Egyptians or Colombians?

Equally disturbing is that our government is actively supporting these programs.
State Department representatives admitted in a congressional briefing that the de-
partment helped Mexico design its program. And a U.S. embassy cable from Mana-
gua explicitly asks the State Department in Washington for guidance regarding the
implementation of Nicaragua’s consular card program.

Giving up our sovereign rights during a time of war is foolhardy and irrespon-
sible.

To combat this threat to our security, I have authored and introduced the Identi-
fication Integrity Act of 2003. With the exception of passports—which are issued
under strict guidelines provided by the U.S.—it would forbid the federal govern-
ment’s recognition of foreign-issued IDs.

The price is just too high not to end this practice now.
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PREPARED STATEMENT OF THE HONORABLE STEVE KING, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IowA

Chairman Hostettler, Thank you for holding this hearing today. I have serious
concerns about the acceptance of consular identification cards issued by foreign gov-
ernments, including the “Matricula Consular” card issued by the government of
Mexico. Other governments are also considering offering similar cards.

My first question that occurs to me, is why would a Mexican national in the US
need or want such a card? Legal aliens in the United States already possess all of
the necessary documents issued by our government. In additional, Mexican nation-
als can obtain a passport from their government, a highly-secure and internationally
accepted form of identification. It appears to me that only illegal aliens would need
to carry such cards for identification purposes—issuance and acceptance of these
cards encourages people to flout our immigration laws. I am also concerned that ac-
ceptance of this card, which is not as secure as a passport, will severely hamper
the ability of the government to track money laundering, or accurately identify peo-
ple who use the cards to open accounts.

Acceptance of the Matricula Consular card is a serious issue of national security.
These cards are known by federal law enforcement officers to be insecure. Illegal
aliens are often apprehended with multiple cards under multiple names. It is my
understanding that according to some estimates, more than a million cards have al-
ready been issued in the U.S. with little or no regard for source documents, identity
confirmation with Mexican public records, or even reliable record keeping as to the
names printed on the cards.

Given our concern about national security, it is clear that the “Matricula Con-
sular”—or any other identification card susceptible to fraud issued by a foreign gov-
ernment—should not be recognized or accepted as a secure identification document
by any federal agency or in any program or activity falling under federal regulatory
jurisdiction.

I look forward to hearing from the witnesses here today, on this important issue
of vital national security.
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June 17, 2003

The Hon. John Hostettler

Chairman, Immigration, Border Security, and Claims Subcommitiee
1214 Longworth House Office Building

Washington, DC 20510

Reference: Hearing on "The Issuance, Acceptance, and Reliability of
Consular Identification Cards", June 19, 2003

Dear Representative Hostettler,

In connection with the referenced hearing, I would appreciate your taking
into consideration the following views of the Federation for American
Immigration Reform (FAIR) and your including those views in the record of
the hearing.

Today’s massive problem with illegal immigration, estimated to number
between 8-11 million persons, has severe consequences for national security
as well as for the nation’s economy, social services, and law enforcement.
Against this backdrop, FAIR firmly believes that any recognition of a
foreign-government issued document other than a passport for internal
purposes in the United States exacerbates those problems.

The Mexican government’s matricula consular is unexceptionable as a

document for identifying Mexican citizens for purposes of the Mexican
government. However, when Mexicans are residing in the United States,

there is no reason that they should be exempt from the requirement that they '
identify themselves with a Mexican passport. The international standards for

the issuance of passports offer protections against identity frand that are not
available for the Mexican consular identity cards.

To the best that we have been able to establish, the Mexican government
makes no effort to verify the identity of the persons to whom it issues these
cards with any federal or state database of information to verify names or
dates of birth. We have even seen press accounts to the effect that the
Mexican government is issuing these cards to persons who have no official
Mexican identity document and is accepting a form of affidavit as a
substitute. Needless to say, this means that little if any credence should be
given to the matricula consuslar as a true identity document by our
government or for any official purpose regulated by the government.

In iation of the valuel of the Mexican identity cards, we have
received information from immigration officials who have personally found
i of multiple i of these cards to the same individual in several
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FAIR comment for July 19, 2003 hearing
Page 2.

different names. This would be precluded if there were any form of identity verification
exercised by the Mexican authorities.

While the likelihood of the Mexican government issuing a matricula consular to a terrorist in the
United States may be slim, b of the lax d Y dards required for those cards, it
would seem less likely that a terrorist would have obtained a Mexican passport. Thus it would
be common sense to hold to the requirement that a Mexican present a passport or a green card
attesting to legal presence in the United States for official purposes in this country.

FAIR also believes that action must be taken to discourage the flow of illegal aliens into our
country and to encourage those who are here now to retum to their home country. Any actions
that serve to accommodate and facilitate the activities of illegal aliens as if they were legally
resident in the country work at cross-purposes to that objective. The sea of illegal aliens in our
country within which intending terrorists may hide and plan their operations is an issue of
serious concern. We owe it to the American pubtic to take all reasonable actions that will lessen
and reverse that probiem.

We support HR. 687 and H.R. 502, which are both designed to bar acceptance by the federal
government of identification cards issued by foreign governments, but that, by itself, does not
fully address the problem. As long as other institutions, such as banks, which are federally
regulated, are free to give standing to the Mexican identity cards, the screening process designed
to deny banking facilities to terrorists and terrorist-supporters and to hinder a normal life style
for illegal residents in our country will be undermined.

Finally, the success to date of the campaign by the Mexican government to gain recognition in
our country for their consular identity cards has encouraged other governments to follow suit. If
the federal government does not now call a halt to the proliferation of uses for these documents,
a time is likely to come when we find such identity documents in the hands of terrorists, either
before or after they have committed another atrocity against the American public.
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CONGRESSIONAL RESEARCH SERVICE REPORT SUBMITTED BY REP. JACKSON LEE

-
— Congressional
* " Research

Bervice
Memorandum Tune 18, 2003
TO: House Immigration, Border Security and Claims Subcommittee

Attention: Nolan Rappaport

FROM: Andorra Bruno
Analyst in American National Government
Domestic Social Policy Division

SUBJECT: Certain Classes of Aliens Not Subject to a Passport Requirement When
Seeking Nonimmigrant Admission to the United States or Humanitarian
Relief

In response to your request regarding documentary requirements for aliens, this
memorandum identifies certain classes of aliens that are not subject to a passport requirement
when applying for nonimmigrant admission to the United States or for certain forms of
humanitarian relief. The classes enumerated here are intended as examples and do not
represent an exhaustive list of all nonimmigrants or humanitarian cases not subject to a
passport requirement. The information is drawn principally from the Immigration and
Nationality Act of 1952, as amended,' and regulations issued by the former Immigration and
Naturalization Service (INS).2

Nonimmigrants

Under INA §212(a)(7)(B)(i}1), aliens seeking temporary admission to the United States
as nonimmigrants must be in possession of a passport that is valid for at least 6 months
beyond the initial period of admission or contemplated initial period of stay. There are a
number of exceptions to this requirement, however, established by law, treaty, or regulation.
A passport is not required for the following classes of nonimmigrants to gain admission:*

»  Canadian nationals, except after a visit outside the Western Hemisphere;

1 Act of June 27, 1952, ch. 477, 8 U.S.C. 1101 e/ seq.

* The Homeland Security Act of 2002 (P.L. 107-296, November 25, 2002) abolished INS, which had
been part of the Department of Justice (DOJ), and transferred most of its functions to the Department
of Homeland Security (DHS) as of March 1, 2003,

* For additional information about these exceptions, see 8 CFR 212.1; 22 CFR 41.1; and 22 CFR
41.2,

Congressional Research Service Washington, D.C. 20540-7000
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CRS-2

Aliens resident in Canada or Bermuda having a common nationality with Canadian
nationals or with British subjects in Bermuda,* except after a visit outside the Western
Hemisphere;

Mexican nationals in possession ofa border crossing card with a biometric identifier who
are applying for admission as temporary visitors for business or pleasure from
contiguous territory;

Alienemployees entering pursuant to the International Boundary and Water Commission
Treaty between the United States and Mexico;

Citizens of the Republic ofthe Marshall Islands, the Federated States of Micronesia, and
the Republic of Palau, in accordance with the Compacts of Free Association between
these entities and the United States;

Certain aliens in transit through the United States;

Certain alien members of the U.S. Armed Forces coming to the United States under
official orders or permit of such Armed Forces;

American Indians born in Canada having at least 50% American Indian blood;

Aliens entering from the U.S. insular areas of Guam, Puerto Rico, or the U.S. Virgin
Tslands;

Certain Armed Services personnel of a North Atlantic Treaty Organization (NATO)
member; and

Certain Armed Services personnel attached to a NATO headquarters in the United
States.

* This reference is considered to include citizens of all Commonwealth countries and Ireland.
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CRS-3

The INA also authorizes the Attorney General and the Secretary of State acting jointly
to waive the documentary requirements of INA §212(a)(7)(B)(i), including the passport
requirement, on the basis of unforeseen emergency in individual cases.’

Evenin cases in which passports are required for nonimmigrant admission, they may not
need to remain valid (unexpired) throughout the period of stay. According to Immigration
Law and Procedure:

The six-month margin of validity required of passports has been effectively eliminated

in most cases. Many countries have entered into agreements with the United States by

which their passports are recognized as valid for return to the country concerned for six

months beyond the expiration date shown in the passport. As the six months needed for

INA §212(a}{(7)(B)(i) are automatically built into such passports, their bearers can be

admitted to the United States until the validity date shown on their face.®
Humanitarian Cases

Certain classes of aliens applying for humanitarian relief are not required to be in
possession of a valid passport. These classes include the following:

+  Aliens applying for asylum;

= Aliens applying for Temporary Protected Status (TPS);’
*  Cuban nationals who arrive in the United States; and

+  Aliens requesting humanitarian parole.

1hope this informationis helpful. If youhave any questions or require further assistance,
please contact me at 7-7865.

S INA §212(d)4)(A). The Homeland Security Act transferred most immigration-related functions
from DOJ to DHS. It is uncertain as of this writing whether this waiver authority remains, in whole
or in part, with DOJ and the Attorney General.

® Charles Gordon, Stanley Mailman, and Stephen Yale-Loehr, fmmigration Law and Procedure, vol.
2, March 2003, §12.04[2].

7 Although a passport is not required to apply for TPS, it is the preferred document under immigration
regulations for TPS applicants to evidence their identity and nationality (8 CFR 244.9(a)(1)).
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ARTICLE FROM ROCKY MOUNTAIN NEWS SUBMITTED BY REP. JACKSON LEE

Wedding bells aren't in the cards
Betrothed dealt headaches in getting marriage licenses

By Robert Sanchez, Rocky Mountain News
June 17, 2003

Fidela Garcia and Francisco Ramos arrived Monday at the Denver Clerk
and Recorder's Office looking to get married.

They came away disappointed and discouraged with a system they said
took away their most basic right.

"I'm just really upset,” said Garcia, 48, whose fiance was forbidden from
getting a marriage license because he presented the Mexican Consulate’s
matricula-consular card and an expired Mexican passport as his
identification.

"I'm not sure what to do," said Garcia, who had proper identification.

Clerks across Colorado are struggling with the Secure and Verifiable Identity
Document Act passed by state lawmakers this year. It forbids government
workers from accepting some forms of identification in issuing licenses and
documents.

Much of the confusion surrounds foreign-issued documentation, including
passports, birth certificates and matricula-consular cards. Some clerks
accept them as valid ID, while some don't.

Before the law passed, foreign passports and birth certificates were
accepted in all counties. Now the law states: "Secure and verifiable
document means a document issued by a state or federal jurisdiction or
recognized by the United States government and that is verifiable by federal
or state law enforcement, intelligence or homeland security agencies.”

Some clerks said the wording is too broad and will ask state officials -
including Attorney General Ken Salazar - for a list of acceptable IDs.

Salazar had not received the request for clarification late Monday.
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Since Gov. Bill Owens signed the law, Denver's Clerk and Recorder's Office
rejected at least 50 marriage licenses for people from Chile, Ethiopia,
Mexico, Russia and Switzerland.

That includes Garcia and Ramos, who met two years ago when they worked
at Wal-Mart.

"| feel pretty bad about all of this," Ramos, 47, said through his fiancee.

Fifteen minutes earlier, Minerva Rodriguez was told her fiance's matricula-
consular card wouldn't work, either.

"We only wanted to get married, nothing else," said Rodriguez, 30, a 20-
year Denver resident who has two children, ages 8 and 4. "lt's awful."

Sherry Jackson, Denver's clerk and recorder, said she would post a list of
acceptable |Ds on the city's Web site before the month's end.

The matricula-consular card - which critics argue lends legitimacy to illegal
immigrants and can easily be counterfeited by potential terrorists - will
remain on the unacceptable list.

News staff writer Javier Erik Olvera contributed to this report.

Copyright 2003, Rocky Mountain News. All Rights Reserved.
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CABLE FROM STATE DEPARTMENT
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E.O. 12358: R/A
TAGS: CVIS, KFRD, PGOV, PREL. SMIG
SUBJECT: GOR SEERS TO EMULATE MEXICO WITH CONSULAR ID CARDS

Summary and Action Request

1. The GON plans to implement a consular ID card program
similar to the one begun by the Mexican Government for
Mexican citizehs in the U.S. The ID card, which would be
issued by the GON to Nicaraguans living is the U.S., would be
used to opeh bank accounts and abtain utility sexvices from
iccal g s. Tha p would bae initially
irplemanted as & pilot in Miami and eventvally sxpanded to
other cities with large Nicaraguan populations. The GON is
nagotiating with the company that produces the ID cards for
the Mexican Government and the Nicaraguan ID card will hsve
security features similar to jts Mexican counterpart. The ID
card would be made availabls to any Nlcaraguan citizen,
regardliess of legal status is the U.5. Although the GON has
definite ideas regarding the major cutlines of the program,
it has not worked out the detsils. Furthermors, the card
could be issued to an applicant lacking any identity
documents, provided he has two witnesses who can attest to
the applicant's icdentity. Post requests guidance for
discussions with the GON. See action request at para 7. End
Summary.

Responding to Citizens' Requeats

2. After reading iz the local press that the GON was
propesing & consular ID program similar to the one recently
implemented by the Mexican Government for Mexican natiocnals
in the United States, Emboffs met with Consular Affairs
Directer Miziam Fonseca April 28, 2002, te inquire sbout tha
plan. Fonseca told Emboffs that the censular ID program was
a direct respense teo numercus requeste Irom Nicazaguans in

UNCLASSIFIED
1
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the U.S., who allude to Mexico's success with such ID cards
and seek similar benefits. The program is currently designed
as a pilet to be implemented first in Miami, where the GON
telieves there are 150,000 Nicaraguan citizens, and
evantually expanded to other citie¢s with large Nlcaraguan
populationa, such as Los Angsles. The Foreign Ministry had
initially planned for the program to be opsratiocnal in June
but i3 now projecting inauguration late this year.

3. ronseca believes that tha cards will be accepted to open
bank accounts, cbtain utility services from the city, and
possibly get driver's licenses. The GON plans to install a
card-making machine in the consular office and to provide ID
cazds on the spot. No appreval will be required from
Managua. The cost to the GOR is projected to be USD 8 pez
caxd, for which individuals will be charged USD 285 each. 1In
early April, the Vice-Foreign Minister presentsd the proposal
for approval to tbe Supzems Electoral Council (CSE), a GON
agency in charge of providing woting ID cazds to Micaraguane
domaatically. To date, the CSE has wot respondsd.

Features Comparable to Mexican ID Carxds

4. The GOt is currently in negotiations with the same campany
that produces conaular ID cards for the Nexican Government.
The cards would presumably carry the same security faatures
as the Mexican ID cards, but Fenseca was unfamiliar with the
specifics. Although the security featurss of the card may be
substantial and the card may be difficult to falsify, it is
the criteria for iseuance of the card that is prchblamatic.
Under Nicaraguan law, s person can usvally estsblish his
identity without when ad two adult
witnesses who cah attest to the person's identity. FPor
example, 3 pereon can use "withezses® to be able to vote
without a x ID cazd and to obtain a copy of a birth
certificate. According to Fenseca, this sane ®witness"
process will be spplied to the issuance of consular ID cazda.

Legal Status Not a GON Concern

5. In issuing & consuler ID card, the GON will not inquize as
to the individual’'s legal status ic the U.S. According to
Fonseca, that is nat @ GON concernm., The comsular office will
isgue zard provided that the individual can establish his
Nicaraguan citizenship with “"appropriate documents.”

H " ded that legal NWicaraguan residents
already have identification documents and only illegal
residents are likely to benefit fzom the program.

6. It is fairly evident that although the GON may have

detearmined the major outlines of the pregram, it has yet to
focus on the details: For example, exactly what documents
will be required to be presented to obtain the ID card have
yet to be determined. In addition., requirepwnts regarding

UNGLASSIFIED
2
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age and residency in the U.S. have nct been considersd.
Control of the database, and whether there will be Managua
oversight, is unresclved. More importantly, the GON's
practice of eatablishing ideatity with two wvitnesses is
unlikely to impress bank, city, county, or State officials.
To dete, the GON has consulted with none of the enticles to
whom individuals ars likely to present the carda. End
Comment .

Action Request

7. Because the consular ID program ls in its warly stages and
the Copsular Affaira Director and Foreigh Minister seem opsn
to Ewbassy ipput, the U.S. Government has an sxcellent
opportunity to influence tha implementation of tha program.
Post requesta Department guidance on what te tell the GON on
this issue.

MOCRE

Ernl Cabile Tant

UNCLASSIFIED
3
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Rocky Mountain News
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URL: http://www.rockymountainnews.com/drmn/local/article/0,1299,DRMN_15_1677393,00.html
Owens questions Mexican consulate

Colorado's chief exec wants official to clarify status of spokesman

By John J. Sanko And Hector Gutierrez, Rocky Mountain News
January 16, 2003

Gov. Bill Owens has asked the Mexican consulate in Denver to clarify the status of its spokesman after
lawmakers said he is lobbying them without the proper credentials.

Gubernatorial spokesman Dan Hopkins said Owens sent a Dec. 27 letter to the Consulate General of Mexico
asking for an explanation of Mario Hernandez's official status.

In the letter, addressed to Consul General Leticia Calzada, the governor writes:

"Recently, questions have been raised as to whether Mr. Hernandez should be registered as a foreign agent
due to certain activities, such as lobbying state legislators and representing the consulate in matters involving
press relations.

"The questions have been raised because it is not clear whether Mr. Hernandez is an employee of the Mexican
Consulate, and if so, it is not clear that his activities are within the scope of his consulate position as
determined by the Department of State."

Calzada has been out of the country and said she did not see the letter until this week. But after reviewing the
letter, Calzada said Wednesday that she had no comment. Hernandez also declined to comment.

Hopkins said the governor believed that Hernandez, who identifies himself as a consular spokesman, had been
active in a number of areas, including drivers license and in-state tuition legislation involving immigrants in
Colorado.

"A number of people have expressed concern over Mr. Hernandez becoming increasingly active politically,”
Hopkins said.

"So the governor sent a letter inquiring about Mr. Hernandez's status."

Hernandez is considered one of Calzada's most trusted aides, who often travels with her to visit
schoolchildren, business executives, state officials and migrant communities.

Fluent in English, Hernandez stands by Calzada to assist her when she needs help with translations.

He has helped arrange news conferences for the consulate's office and Mexican dignitaries who visit Colorado.
Hernandez has been quoted frequently in a number of stories, including a dispute involving Jesus Apodaca, an
18-year-old Aurora honors student in the country illegally and not eligible for in-state tuition at Colorade
colleges.

Calzada and Hernandez also have made presentations to law enforcement agencies and local governments
about the matricula consular, the identification card that is issued to their compatriots by their office.

In his letter, Owens said the Foreign Agents Registration Act requires every agent of a foreign principal to
register with the U.S. Justice Department.

http://www.rockymountainnews.com/cr/cda/article_print/1,1250,DRMN_15_1677393,00.h... 7/23/2003
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However, it does exempt consular staff and employees from registration requirements while they are engaged
"exclusively in the performance of activities which are recognized by the Department of State as being within
the scope of the functions" of such employees.

Owens asked for Calzada's opinion as to whether Hernandez should register under FARA. If not, the governor
asked whether he was in compliance with all other applicable federal law, including registration under the
Lobbying Disclosure Act or notification of the Department of State.

Hopkins, Owens' spokesman, declined to identify lawmakers who have complained.

One lawmaker who is not complaining is Sen. Ron Tupa, D-Boulder, who said he has talked with Hernandez
about legislation.

Tupa had nothing but praise for his work but said no lobbying was involved.
Tupa introduced a bill last year that would have allowed illegal immigrants to get drivers licenses in Colorado.

Tupa, who is expected to introduce similar legislation this year, said an estimated 50,000 immigrants in
Colorado now drive without licenses or mandatory no-fault auto insurance.

His bill, which was killed in a Senate committee, would have allowed unauthorized immigrants to apply for and
receive drivers licenses.

Tupa said he had discussed the issue with Hernandez and also with the consul general.
"I've talked to both her and her spokesperson," Tupa said.
"They definitely were not lobbying me. It was for information only."”

Lisa Doran, a spokeswoman for Colorado Secretary of State Donetta Davidson, said Hernandez is not a
registered lobbyist with the state.

Davidson said state law requires such registration for a person who is lobbying, whether a citizen or not.

Copyright 2003, Rocky Mountain News. All Rights Reserved.
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MALDEF STATEMENT SUBMITTED BY REP. JACKSON LEE

U.S.C.A. § 1324, are irresponsible, false and frivolous. And since there is no
underlving crime. there is no RICO-prohibited financial gain involved.

3. Threats of civil liability are arbitrary, capricious. and without any legal

merit,

4, State and local government officials are not charged with enforcing
immigration laws, which under our constitutional system is an exclusive
mandate of the federal government. Therefore, state and local governments,
as well private entities and individuals. mav not be held negligent or
otherwise liable for anv theoretical failure to enforce federal immigration
laws.

5. In fact, state and local governments, as well as banks and other private
entities or individuals, are prohibited from discriminating based on

immigration status.

6. The international legal rules followed by the U.S. State Department prohibit
non-recognition of the Mexican consular ID.

7. Eight hundred police departments, various local governments and at least 80

banks have accepted the matricula. because it increases public safety,

national security and our economic competitiveness by enabling the reliable
identification of millions of Mexicans living and working in the U.S.

8. The only viable alternative to acceptance of the matricula is to legalize the
millions of Mexicans who are performing vital work and sustaining the U.S.

economy.

Analysis:

1. Acceptance of the Mexican consular ID is not illegal-in fact is it currently
permitted by the U.S. Treasurv under the Patriot Act.

In Colorado, where the anti-immigrant and anti-matricula campaign has been most vocal,
the State Bank Commissioner, Richard Fulkerson, was copied on a “Legal Notice™
addressed to all Colorado banking institutions, by anti-immigrant groups contending “that
the matricula consular card is illegal and exposes the acceptor to legal liability.” The
State of Colorado decided to follow the lead of the federal government and refrain from
prohibiting acceptance of matriculas. Commissioner Fulkerson reasoned that:

“At this time, 1 am not aware that any of the federal banking agencies have
officially taken a position as to the acceptability of the [Mexican consular ID]
card. However, 1 would note that a footnote to a July 16, 2002, Department of
Treasury press release concerning proposed rules implementing Section 326 of
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Treasury press release concerning proposed rules implementing Section 326 of
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the Patriot Act. specifically advises that °...the proposed regulations do not
discourage bank acceptance of the ‘matricula consular card that is being issued by
the Mexican government to immigrants.” Tt is anticipated that the proposed
[Patriot Act] rules requiring financial institutions to establish a formal customer
identification program will be issued in the very near future.

“Unless contradicted by the issuance of the above referenced rules in final form, it
is the position of the Division of Banking that Colorado state-chartered financial
institutions may accept the matricula consular card as one form of identification,
although it would generally be expected that one or more additional identifying
documents also be obtained. Federal banking regulators have informally advised
me that the federal agencies have adopted a similar position until such time as that
final regulations are issued.”

As the Colorado Bank Commissioner mentioned, Section 326 of the Patriot Act will
“require financial institutions to establish minimum procedures for identifying and
verifying the identity of customers seeking to open financial accounts.” These
requirements will be applicable once the Department of Treasury, along with all other
federal financial regulators, complete their relevant rule-making procedures in order to
implement Section 326 of the Patriot Act. In July 2002, proposed rules were issued
jointly by Treasury with seven other federal financial regulators. In the case of non-
citizens, the rules would require that:

“A financial institution is given the discretion to decide what type of information
it will request of a non-U.S. citizen in place of a taxpayer identification number.
A financial institution may accept any one or more of the following: a U.S,
taxpayer identification number; a passport number and country of issuance; an
alien identification card number; or the number and country of issuance of any
other government-issued document evidencing nationality or residence and
bearing a photograph or similar safeguard.”

The U.S. Treasury’s “Section 326 Summary™ then included a footnote stating expressly
that: “Thus, the proposed regulations do not discourage bank acceptance of the
‘matricula consular’ identity card that is being issued by the Mexican government to
immigrants.”

In sum, Treasury approved of the Mexican consular IDs in the context of the provisions
of the Patriot Act designed to identify all account holders and report suspected terrorists.
However, in the meantime, the anti-immigrant lobby convinced the General Services
Administration (“GSA”) that it should suspend acceptance of the matricula for purposes
of entering the San Francisco Federal Building. The GSA asked the State Department to
review the matter, and then an Inter-Agency Commission of the Departments of State,
Treasury, Justice (“DOJ”) including the Federal Bureau of Investigation (“FBI”), Health
and Human Services, Education, and the new Department of Homeland Security
(“DHS”)(collectively, “Inter-Agency Commission™) began reviewing the validity of
accepting the Mexican consular ID. We understand that the final ruling will be issued by
the State Department, and that is why we are writing to the State Department directly.
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The Inter-Agency Commission should approve continued acceptance of the Mexican
consular ID and similar foreign consular IDs. The rulings to date of Treasury, well-
established law, the logic of the need to identify all persons within our borders, and the
fact that the matricula is a better, more fraud-proof form of ID than any U.S. government-
issued identification document, all clearly indicate that at this moment in history, our
government should accept the Mexican consular ID as a valid and reliable form of
identification. Moreover, Treasury has made clear that acceptance of the matricula by
banks is perfectly legal in the meantime.

2. Allegations that accepting the Mexican consular ID would be considered as

“aiding and abetting illegal immigration.” in violation of 8 U.S.C.A. § 1324, are
irresponsible, false and frivelous. And since there is no underlying crime, there is
no RICO-prohibited financial gain involved.

As FILE correctly points out, Section 274 of the Immigration and Nationality Act (8
U.S.C.A. §1324, Bringing in and harboring certain aliens) provides criminal penalties for
any person who “encourages or induces an alien to come to, enter, or reside in the United
States, knowing or in reckless disregard of the fact that such coming to, entry, or
residence is or will be in violation of law.” Accepting the Mexican consular ID is not in
violation of this statute. As a preliminary matter, banks and government officials that are
accepting Mexican consular IDs are doing so from persons who already reside in the U.S.
Therefore, the acceptance of the ID is not encouraging or inducing anyone to “come into,
enter, or reside” in the U.S. The individual who carries the Mexican consular ID,
whatever his or her immigration status is, has already come to, entered, and resided in
this country well before he or she approaches a bank or local government official.

While highly unlikely, even in the case of an individual who has come to and entered the
U.S. but not yet begun residing here, acceptance of a Mexican consular ID could not be
legally considered as “aiding and abetting” the underlying crime of encouraging or
inducing illegal immigration. This is because the statute requires that the accused was
acting while knowing or in reckless disregard that an immigrant’s residence in the U.S. is
or will be in violation of the law.

The statute requires a level of intent or mental state to commit the crime of encouraging
illegal immigration that does not apply to the circumstances of acceptance of a Mexican
consular ID. The plain language of the statute makes clear that “knowing or reckless
disregard” that the person’s residence in the U.S. is in violation of immigration laws is
required to prove criminal culpability. Bank officials are not knowingly or recklessly
encouraging illegal immigration by accepting matriculas, because they are not even
aware of the immigration status of the individuals with whom they are conducting
business. Instead, they are only verifying identification for the purposes of opening bank
accounts and conducting financial transactions.

The Mexican government issues consular IDs to any of its nationals living abroad who
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can provide sufficient documentation to meet Mexico’s strict standards for issuance of
matriculas. Any person born in Mexico and residing in the U.S. who has not naturalized
is a Mexican citizen, even if he or she is residing in the U.S. legally and permanently. As
such, holding a Mexican consular 1D cannot be equated with being illegally present in the
U.S. The Mexican consulates emphasize that the matricula does not provide, document
or otherwise address immigration status. The fact that a person of Mexican origin is
carrying a Mexican consular ID does not prove that the person is undocumented.

Neither banks nor police departments could be held liable for “aiding and abetting illegal
immigration,” because knowledge that a person has a Mexican consular [D does not
mean knowledge of the person’s immigration status. Furthermore, local police are not
charged with enforcing federal immigration laws.

Police stop people either due to suspicion or for a random check. If local police stop a
person for suspicion, they are responsible for verifying whether that person has
committed the violation for which they were suspected. Further investigation would be
unconstitutional. If, on the other hand, local police stopped a person for a check without
articulable suspicion (in a checkpoint or similar stop), the United States Constitution
requires that the stop is random, meaning that everyone is stopped on an egalitarian basis.
Investigating outside the scope of such stops is unconstitutional. Furthermore, hundreds
of police departments are accepting matriculas precisely because this increases public
safety. [n sum, state and local police accept the Mexican consular [D not for the purpose
of checking immigration status, but because it increases public safety. For all these
reasons, local police could not be held liable for failure to check the person’s immigration
status.

The same rationale applies in the case of government officials who ask for identification.
The purpose of asking for identification documents are to know who the person is, e.g..
that they are who their D says they are, that they have the right to enter the building or
public property in question, and that they are not a threat to public safety or security.
People enter government buildings for a variety of purposes, such as paying traffic
tickets, going to court, or trying to participate in democracy. Since checking immigration
status is not part of such purposes, then government officials cannot be held liable for
failure to check an 1D holder’s immigration status, unless such check is part of the
express purpose of their mission. In that case, federal government officials should be
asking for proof of immigration status, which the Mexican consular 1D does not provide.

It is difficult to see why FILE would allege that banks would have the requisite criminal
intent to be held liable for encouraging illegal immigration under the express terms of the
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from the U.S., and provides an official Mexican record of that person’s residence for the
time in which he or she was in the U.S. Consular registration also facilitates the access to
protection and consular services, as the registration is considered evidence of Mexican
nationality. For all these reasons, Mexican consulates issue matriculas to Mexicans
living in any part of the world.

U.S. consular posts also provide consular registration services for U.S. nationals living in
other countries, in order to better provide consular services to U.S. citizens living abroad.
When Mexican nationals in the U.S. have problems, they turn to their consulates for help,
the same as U.S. citizens turn to U.S. consulates for help when living overseas.

The Vienna Convention on Consular Relations permits many relevant consular functions,
such as protecting and safeguarding nationals living abroad, providing them with services
and legal advice, developing helpful bilateral relations, and certifying and issuing legal
documentation. These functions are the legal framework for the services that both U.S.
and Mexican citizens are entitled to from their respective consulates. [ssuance of the
Mexican consular ID and similar foreign consular IDs falls well within the legal
boundaries of the consular functions permitted under the Vienna Convention. Moreover,
as will be discussed below, compliance with this Vienna Convention is important to the
United States.

Parity and Reciprocity

The Inter-Agency Commission studying the validity of accepting foreign 1Ds must take
into account that the United States is party to and its citizens enjoy parity and reciprocity
under a series of international treaties that permit U.S. citizens to travel and do business
abroad. Enjoyment of the benefits of such treaties means that we must provide for parity
and reciprocity of such benefits to other countries. The principle of parity and reciprocity
is set forth in the non-discrimination provisions of the Vienna Convention on Consular
Relations. This means that in addition to the requirement that the U.S. not discriminate
among foreign Consuls, the Vienna Convention provides that better or worse treatment
will not be considered discriminatory, as long as the same favorable or restrictive
treatment is also applied to U.S. citizens in the “sending State.”

Whatever treatment we give Mexican Consuls, the same treatment will be applied to U.S.
Consuls in Mexico with regard to their ability to protect the myriad interests of U.S.
citizens living, doing business in, or simply traveling to Mexico. U.S. Consuls issue
birth certificates, death certificates, divorces, and provide many other documents,
document authentications, and services for the nearly 500,000 U.S. citizens living in
Mexico and the 15-17 million U.S. citizens visiting Mexico annually. The legal principle
of parity and reciprocity means that whatever consular functions we engage in on behalf
of U.S. citizens in Mexico, Mexico has the right to do on behalf of Mexican citizens in
the U.S. On the other hand, whatever functions we deny to the Mexican Consuls in the
U.S., Mexico has the right to deny to U.S. consulates in Mexico.

For all these reasons, non-acceptance of Mexican [Ds could lead to non-acceptance in
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Mexico of U.S. identification documents, including passports. There is no known
international treaty that requires acceptance of U.S. passports, and if we fail to
acknowledge the rights of foreign Consuls to issue IDs to their nationals, the rule of
reciprocity and parity means that other nations could also restrict the rights of U.S.
Consuls to issue U.S. identification documents. Before unilaterally denying the rights of
foreign Consuls to issue foreign documents to their nationals in the U.S., the U.S.
government should at the very least engage in negotiations for the reasonable reciprocal
recognition of foreign [Ds.

If the U.S. government fails to take these steps, U.S. citizens and businesses could be
without legal protection and unable to function abroad. Furthermore, the U.S. could be
open to an international lawsuit. By adopting the Optional Protocol to the Vienna
Convention on Consular Relations Concerning the Compulsory Settlement of Disputes,
the United States agreed that any disputes about the interpretation or application of the
provisions of the same Vienna Convention “shall lie within the compulsory jurisdiction
of the International Court of Justice.”

7. Eight hundred police departments, various local governments and at least 80
banks have accepted the matricula, because it increases public safety, national
security and our economic competitiveness by enabling the reliable identification of
millions of Mexicans living and working in the U.S.

When deciding upon the legality of accepting foreign [Ds, we must ensure that whatever
measures we take in the name of national security are actually effective. Common sense
also dictates that we should not enact measures that will be detrimental to public safety
and national security. Many jurisdictions are accepting the matricula because it very
clearly increases public safety.

The Inter-Agency Commission must take into account that perfectly legal Mexican
immigrants and tourists may use the Mexican consular ID, because it is safer and easier
to carry than a passport. Banks may also prefer the matricula, because its security
features are in full compliance with the Patriot Act and it is a much more reliable form of
identification than a Mexican passport.

The matricula has a number of extremely sophisticated security features, including a
digitized photo, in-person consular interviews and review of supporting documentation,
and standards for supporting documentation that are more demanding than those used for
U.S.-government issued IDs. Furthermore, the matricula decreases robberies of Mexican
nationals and increases public safety. Eight hundred local police departments accept the
matricula because it is extremely helpful to be able to accurately identify people.

Many Mexicans arrived here without a passport, and in any case, the Mexican passport is
not nearly as fraud-proof as a matricula. Without the Mexican consular [D, many
migrants would be without any reliable identification, either because they do not have
access to U.S. documentation or because their application for immigration status is still
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pending. Tt is much better for police to be able to identify people, including suspects,
witnesses, and people who come forward to report crimes and suspicious activities, than
to be unable to accurately identify people and locate them in the future. As Chief Moose
of Montgomery County, Maryland explained to D.C.-area residents during the sniper
crisis, we all need for immigrants to be able to report information without fear of
immigration consequences.

Acceptance of the Mexican consular [D has a proven track record of increasing public
safety. On the other hand, it is not at all clear how failure to recognize the matricula and
the inability to identify millions of Mexicans living and working here in the U.S. would
actually assist in the primary mission of the Department of Homeland Security, e.g., “to
prevent terrorist acts within the United States.” Furthermore, part of the official “primary
mission” of the new Department of Homeland Security is to “ensure that the overall
economic security of the United States is not diminished by efforts, activities, and
programs aimed at securing the homeland.”

8. The only viable alternative to acceptance of the matricula is to legalize the

millions of Mexicans who are performing vital work and sustaining the U.S.

economy.

While Representative Tancredo and the anti-immigration groups seem to be worried
about securing our borders by making it impossible to recognize foreign [Ds, it is obvious
that their real concern is illegal immigration. The reality is that there are 8-9 million
undocumented immigrants living and working here in the U.S., and about half of them

are Mexican. This is in large part because undocumented workers are an essential part of
the U.S. economy. A recent study by Northeastern University found that more than half
of new workers in the 1990s were undocumented immigrants. They are doing work that
U.S. citizens and residents do not want. In January, Alan Greenspan acknowledged that,
due to the aging of the native U.S. workforce, a surge in immigration is our only hope for
undoing massive fiscal deficits and moving towards economic recovery.

It is not a good idea to leave millions of people without any means to legally identify
themselves. As President Bush has said, undocumented Mexicans come here because
they are willing workers going to willing employers. Instead of pushing good people
who are undocumented immigrants even further into the shadows, the administration
should re-open the legalization negotiations that were underway on September 3, 2001,
Recent statements by Secretary of State Colin Powell and National Security Advisor
Condoleezza Rice, along with recent statements by President Bush himself, confirm that
legalization is entirely logical if not essential in the context of the need to protect our
collective national security.
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Conclusion:

For all these reasons, the Inter-Agency Commission studying the validity of consular [Ds
should confirm that recognition of the Mexican consular 1D and similar consular [Ds is
legal. The Administration should also realize that the matricula is only a stop-gap
measure, and look into alternatives for providing U.S. legal identity and documentation to
the millions of Mexicans and other foreign nationals who are working as the backbone of
the U.S. economy.
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MALDEF STATEMENT SUBMITTED BY REP. STEVE KING AS REBUTTAL TO STATEMENT
SUBMITTED BY REP. JACKSON LEE

Despite FILE’s “Legal Objections” to Acceptance by U.S. Institutions of
the Matricula Consular and Other Foreign-Issued Consular 1D Cards,
Acceptance of the Mexican Consular ID is Safe and Legal

The Mexican American Legal Defense and Educational Fund (“MALDEF”) is a national,
nonpartisan, nonprofit Latino civil rights group defending the civil rights of Latinos for
34 years. MALDEF would like to clarity several points of law for the House Judiciary
Committee (“Committee”) and its Immigration, Border and Claims Subcommittee
(‘Immigration Subcommittee” or “Subcommittee™), as the Committee has decided to
review the legality of accepting consular identification documents (“I1Ds”). MALDEF has
previously submitted a brief into the record by the Ranking Member on June 19, 2003.
MALDEF has taken an interest in this issue because it affects Latino immigrants, many
who are stunned to see that the safe and fraud-proof documents issued by their countries
of origin being denigrated. Latino immigrants, like most other community members of
this country, care deeply about personal safety and national security. They are simply
trying to find a way to identify themselves to conduct their everyday lives, professing a
right to an identity that most of us accept as fundamental.

Rather than review arguments and information previously provided, we limit this
submission to address the “Legal Objections to Acceptance by U.S. [nstitutions of the
Matricula Consular and Other Foreign-Issued Consular Identification Cards™ submitted
to the Subcommittee by “Friends of Immigration Law Enforcement” (“FILE”)(“FILE’s
Objections™).  FILE’s objections, cast as legal arguments, are largely exaggerated,
unfounded and without merit. In addition, because the issue of the consular document is
already under study by the Inter-Agency Task Force of the Federal Government, we
respectfully request the Subcommittee to defer to the Task Force and its security experts
regarding the legality of accepting consular IDs. Absent deferral, this Subcommittee
should consider a fair and impartial review of the law and the facts before taking any
action.

1. Final Treasury Regulations Provide For More Than Sufficient
Security Protections

On June 8", the Department of Treasury issued Final Regulations pursuant to the Patriot
Act that would permit financial institutions to accept foreign consular IDs. Under the
very strict provision of the Final Regulations, financial institutions can only accept
foreign IDs if they are convinced that such IDs are safe and fraud-proof. Under the
Patriot Act and its purpose to ensure national security, the rules and procedures “must
enable the bank to form a reasonable belief that it knows the true identity of the
customer.” Financial institutions must have their own Customer Identification Program
(“CIP™) to review the security of each foreign ID, according to high standards of due
diligence. Furthermore, the Final Regulations also recognize that there are millions of
non-citizens who may need to present non-US identification documents. The bottom line
is that the Final Regulations require that whatever identity documents a bank accepts,
such documents should enable the bank to accurately identify its holder.
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2. The New Safe ID Act Disproves FILE’s Allegation that Mexican
Consular 1Ds are Supported by Insecure “Breeder Documents”

FILE and others allege, without substantiation, that the documents underlying the
matricula are not secure. Yet, the Mexican Government has explained to the U.S.
Government how it authenticates the underlying documents required to receive a
matricula. Mexico created a modern, fraud-proof form of ID through a national voter ID.
In cases where the Mexican national voter ID is not available, the Mexican consulates
require applicants to tender a passport, military registration card, U.S. alien registration
card and/or Mexican social security card in order to receive a matricula. In each and
every case, an applicant needs a birth certificate demonstrating Mexican nationality, plus
two of the above-mentioned identification documents. These documents are verified
through the consular review process. Furthermore, if the underlying documents cannot
be authenticated, a Mexican consular ID will not be issued. According to the Mexican
government, a significant portion of applications for matriculas are indeed rejected on
those grounds. Many other anti-ID-fraud measures have been put into place to ensure the
safety of the Mexican consular ID. That is why the Mexican consular ID is accepted by
over 800 U.S. police departments.

If accepted, FILE’s position also implicates basic international relations. The U.S.
“generally adheres to the Vienna Convention on Consular Relations because it terms are
consistent with international customary law.” (Customary international law is
international common law, e.g. it is enforceable whether or not a country signed a treaty
agreeing to it.). If the U.S. does not accept the safest and most fraud-proof form of
Mexican ID, under the Vienna Convention on Consular Relations, there is no reason that
the Mexican government would have any obligation to accept U.S. passports, much less
the U.S. drivers’ licenses and other alternative forms of ID it routinely accepts from the
millions of U.S. tourists, business travelers, and residents in Mexico.

Moreover, the Vienna Convention already provides the legal means for the authentication
and certification of international legal documents, to which the rules of parity and
reciprocity apply. Those who do international business are already familiar with these
rules. If the U.S. does not respect the Vienna Convention, U.S. documents might not be
accepted overseas, or certified by foreign consulates as required to make foreign
investments, and the United States would not be able to verify the authenticity of the
foreign documents needed for any international venture made here. Since globalization,
rules for the authentication of foreign documents are indeed one of the most common
modern applications of this line of international legal conventions. The U.S. could not
function in the global economy if we did not have the protections of the Vienna
Convention, which would be put in jeopardy by failing to accept Mexican consular IDs.

Finally, the new Safe ID Act just passed by this Congress and signed into law by
President Bush on April 30, 2003, should assuage any concerns about the authenticity of
underlying documentation used to procure a foreign ID. The Safe ID Act, found in
Section 607 of the PROTECT Act, permits the U.S. to prosecute any form of document
fraud, including for foreign documents.
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3. Consular IDs Do Not Provide Immigration Benefits and
Therefore Are Not Subject to the Exclusive, Plenary Power of the

Federal Government to Regulate Immigration

Contrary to allegations made by anti-immigrant witnesses at the last Subcommittee
hearing, it is very clear that Mexican consular IDs do not provide any immigration
benefits whatsoever.

The ability to prove one’s identity is not an immigration benefit. Under the U.S.
Constitution, every person is entitled to due process of law. Without the ability to
identify one’s self, a person cannot report crimes, and if they are accused of any crimes,
they can hardly realize constitutional due process rights. Whether or not a consular ID
helps immigrants’ fundamental due process rights, every human being has the right to
identify his or herself.

For many years now, immigrants and foreign entities doing business in America have
been able to open U.S. bank accounts. It is also convenient that U.S. citizens abroad can
conduct financial transactions through foreign banks and foreign branches of U.S. banks.
The ability to open a bank account does not confer any immigration benefits. In fact, it
confers substantial benefits to the U.S. economy, benefiting citizens and immigrants
alike.

Many public safety and national security benefits are realized by everyone in the United
States through the acceptance of Mexican consular IDs. Acceptance of consular IDs
could either be a federal or a state issue. While foreign policy and national security
issues are the responsibility of the federal government, it is the state that is primarily
responsible for public safety, under the police power. Accepting Mexican consular [Ds
thus is either a federal national security matter, or a state public safety matter.

However, because consular IDs do not confer immigration benefits, it is not up to the
branches of the federal government charged with immigration matters to regulate
consular IDs. This is because U.S. law ditferentiates between regulating immigrants,
which is a state matter, and regulating immigration, which is uniquely a federal matter.
How immigrants identify themselves clearly falls into the category of regulating
immigrants, which is a matter for the states, absent national security concerns.

4. FILE Cannot Show that Accepting the Matricula Violates

Criminal Laws

FILE has repeatedly posited, with no support, that acceptance of Mexican consular [Ds
could run afoul of the criminal provisions of the INA. Absent any showing of intent,
their position has no merit. Federal courts have uniformly held that intent in the form of
knowledge or reckless disregard must be shown for a criminal violation to be proven
under the INA. If this were not the case, anyone, for example, who unwittingly hired
independent contractors to do renovations in their home, or ate produce picked by
undocumented labor, would violate the criminal laws.
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Moreover, the sole case cited by FILE to attempt to prove its theory is completely
inapplicable to the issue of Mexican consular [Ds. [n the Oloyede case, the defendant
was convicted of “aiding and abetting illegal immigration” because he knowingly sold
fraudulent U.S. documents to persons he knew were illegal immigrants. The defendant,
an immigration lawyer himself, procured and sold fraudulent documents. The Fourth
Circuit Court of Appeals found that:

“The evidence at trial showed a distinct pattern of appellants luring well-
educated, employed aliens to Cooper's office by offering to sell them a legal
status they could not otherwise obtain.”

Therefore, the element of encouraging illegal immigration was based upon a finding of
actively and knowingly producing fraudulent documents, which in turn knowingly
encouraged illegal immigration. In contrast, Mexican consular IDs are not fraudulent
documents. And unlike the false immigration papers procured by this unethical attorney,
Mexican consular IDs do not provide or purport to provide any immigration benefits.
Therefore, they do not “encourage illegal immigration,” because they do make
immigrants feel they have the right to work legally in the U.S., that they are not subject to
deportation, and that they can travel back and forth freely to their homeland. None of
these “benefits of citizenship” are realized through a consular ID.

In Oloyede, the Fourth Circuit Court also found that, under the statutory language of
INA, a second element of proof of intent is required. Defendants must have not only
knowingly encouraged illegal immigration, but they must have acted “knowing that [the
immigrants’] residence is or will be in violation of law.” By accepting a Mexican
consular ID, a bank or a police department has no reason to know that the person is not in
legal status. It is not within the jurisdiction of banks or anyone except the federal
government (and its legal delegates, with appropriate constitutional protections) to be
verifying immigration status. Indeed, research released by the Congressional Research
Service demonstrates that entire categories of people with legal immigration rights would
not have US-issued immigration documents. These individuals would be obvious
beneficiaries of the consular 1D.

FILE’s RICO argument is similarly infirm. Absent an underlying crime, there can be no
liability under a Racketeering Influenced and Corrupt Organizations (“RICO™) Act.
Because acceptance of Mexican consular IDs is not a criminal violation of the INA, there
can be no RICO violation.

5. Even FILE Concedes That It Probably Could Not Prevail on Its
Admittedly Stretched Theory of Negligence

FILE’s Objections show the inherent weakness of their claims that those who accept
Mexican consular IDs could be held negligent. FILE cannot cite to a single case
supporting this attenuated theory of causation. FILE alleges that:
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“While it is unclear what findings a jury will make in these cases, many jurors
will likely be sympathetic to a U.S. citizen who is killed or injured by an illegal
alien, especially when that illegal alien is present in the country due to the illegal
policies of a bank, a state, or a municipality.”

These circumstances are entirely too remote to credibly prove causation. First, as the
Treasury Department has just confirmed, it is not illegal for a bank to accept Mexican
consular IDs. Second, regardless of whatever sympathies our conjured jury may feel,
there is a serious question whether a case such as this hypothetical one would even go
before to a jury since a court would first have to conclude that a plaintiff had proven a
prima facie case-that is to say-that defendants’ negligence was the cause of the events
that produced the injury. Thus, a court would have to first find that the bank’s acceptance
of a consular TD caused the citizen’s injury by the bearer of the ID. Even before the days
of tort reform, such causation would be too remote for a bank to be held liable under a
negligence theory.

Conclusion:

After carefully scrutinizing the law, this committee should conclude that none of the
arguments FILE has raised in its Legal Objections are meritorious. FILE neither showed
that acceptance of Mexican consular IDs and similar consular [Ds would be
unconstitutional, failed to prove any violations of federal law, and did not prove that
acceptance of Mexican consular IDs would be negligent. MALDEF also urges this
Congress to carefully evaluate the public safety, national security and economic benefits
that acceptance of Mexican consular IDs provides. Please feel free to contact us with any
questions, or requests for further information about the security and legality of Mexican
consular IDs.
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PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS

The subject of this hearing is the federal government’s response to the issuance
and acceptance of the consular identification cards issued by foreign governments.
We all know, however, that only one consular identification card is of concern at
this hearing. That card is the Matricula Consular that the Government of Mexico
has been issuing at consulates around the world for more than 130 years.

The Mexican consulates issue these cards to create an official record of its citizens
in other countries. The Matricula is legal proof of such registration. This registra-
tion facilitates access to protection and consular services because the certificate is
evidence of Mexican nationality. It does not provide immigrant status of any kind,
and it cannot be used for travel, employment, or driving in the United States or in
Mexico. The Matricula only attests that a Mexican consulate has verified the indi-
vidual’s identity.

I am only aware of one federal agency that has taken a position on consular iden-
tification cards in its regulations, the Department of Treasury. In regulations pro-
mulgated pursuant to the USA PATRIOT Act, the Treasury Department set forth
minimum standards for financial institutions that relate to the identification and
verification of any person who applies to open an account.

These regulations specifically address the use of government-issued documents as
evidence of nationality or residence. The regulations permit the acceptance of gov-
ernment-issued documents evidencing nationality or residence and bearing a photo-
graph or similar safeguard. 68 Federal Register § 103.121(b)(2)(iii)(4).

In view of the fact that the Matricula is an acceptable identity document under
Treasury Department regulations promulgated pursuant to the USA PATRIOT Act,
it is not apparent why the card should be rejected by any other government agency.

Opponents of the Matricula will argue that the document is not secure. I disagree.
I am confident that the Matricula is a secure form of identification. The person re-
questing a Matricula must produce an original birth certificate and an official Mexi-
can identification card such as a passport or a federal electoral card, and his photo-
graph will be taken by the consulate office, on the consulate premises.

In addition, the Matricula has been modernized with the use of new technologies
to improve its security features. The Mexican government uses security standards
in making the Matricula that are similar to the ones used by the United States Gov-
ernment in its own official documents.

It has visible security features such as green security paper with the official Mexi-
can seal printed in a special security pattern, and a colored hologram with a seal
that appears over the holder’s photograph and changes color from green to brown.

It also has security features that are visible only under fluorescent light. The fluo-
rescent light reveals the letters “SRE” across the front of the card. An infra red
band appears on the upper back of the card.

In case this is not enough, there are security marks visible only with the use of
a special decoder. The decoder reveals the word “Mexico” printed on the left side
of the card, next to the holder’s photograph. “Matricular Consular ID Card” is print-
ed at the bottom. And, “SRE” is printed three times on the right side.

In addition to hearing about the federal government’s response to the Matricula,
we need to learn how local governments are responding to it, which is why I invited
a representative from the Government of Montgomery County, Maryland, to speak
at this hearing.

Montgomery County Maryland has many Hispanic residents. County Executive,
Douglas Duncan, recently announced that Montgomery County would accept the
Matricula Consular as identification for all County services. I am anxious to hear
about why Montgomery County adopted this policy. More Mexican nationals will be
affected by the practices of state and local government than by the practices of our
federal government.

Thank you.
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RESPONSE TO POST-HEARING QUESTIONS SUBMITTED BY REP. HOSTETTLER TO RoO-
BERTA S. JACOBSON, ACTING DEPUTY ASSISTANT SECRETARY OF STATE FOR THE BU-
REAU OF WESTERN HEMISPHERE AFFAIRS

. United States Department of State

Washington, D.C. 20520

sy Vep  niy17,2003

Dear Mr. Chairman:

Following the June 26, 2003 hearing at which Deputy Assistant
Secretary Roberta S. Jacobson testified, additional questions were submitted
for the record. Please find enclosed the responses to those questions.

If we can be of further assistance to you, please do not hesitate to

contact us.
Sincerely,
Paul V. Kell;%/
Assistant Secretary
Legislative Affairs

Enclosure:

As stated.
The Honorable

John N. Hostettler, Chairman,
Subcommittee on Immigration, Border Security, and Claims,
Committee on the Judiciary,
House of Representatives.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta S. Jacobson
Chairman John N, Hostettler (#i)

S8c. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:

In the debate concerning the Matricula Consular, some of its
proponents have cited and implied responsibilities under the
Vienna Convention on Consular Relations, raising issues about
international reciprocity. In this regard, please tell the
Committee whether or not the following statements are corxect:

A. The United States has no responsibility under the Vienna
Convention to vrecognize the Matricula Consular because the
United States does not require Mexico to recognize a U.S.-
isgued consulaxr card.

3]

While the Vienna Convention allows governments to issue
passports and other forms of identification, the
Convention in no way requires any government to officially
recognize such documents.

Answer:

A. The Vienna Conventicon on Consular Relations does not
specifically refer to the issuance or the recognition of
consular identification cards. The Vienna Convention
provides broad authority for states to carry out consular
functiong to help, assist, and protect their nationals. The
exercise of these authorities by consular officers of a
sending state is not dependent on the reciprocal exercise of
rhe same authorities by consular officers of the host state

in the sending State. (In other words, Mexico is entitled
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to provide protection to Mexicans in the United States even
if the United States decided not to provide protection to
Americans in Mexico.) The United States has been aggressive
in asserting its rights to help, assist and protect

Americans under this Convention.

The VCCR lists among consular functions the ability to issue
“passports and travel documents to nationals of the sending
State”, (Article 5(d)). It does not specifically address
whether receiving States must officially recognize
identification documents issued by a sending State.
Generally the guestion is not “recognition” of a passport or
travel document, but rather acceptance of the document for a
particular purpose. For example, for visa issuance
purposes, a passport must comply with the passport
definition in the Immigration and Nationality Act, and in
the future, for purposes of participation in the visa waiver
program, a person may be required to have a machine readable

passport that meets internationally adopted standards.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta 8. Jacobson
Chairman John N. Hostettler (#2)

Sc. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:

Ms. Jacobseon stated that the Administration has convened an
inter-agency working group to evaluate the use of consular ID
cards and to make recommendations.

A. We have been informed that until recently, the State
Departwent headed up this group. Is that correct?

B. Which agencies are involved in this working group?

C. How long has the working group been considering these
issues?

D. What were the findings and recommendations of the
agencies involved in this working group?

Answer:

A. It is correct that the Department of State headed up the
Interagency Working Group (IWG)} formed to evaluate the use of
consular ID cards and to make recommendations. The period of
Department of State leadership of the IWG was from January
until late April 2003, when the Homeland Security Council

assumed the leadership role on this issue.

B. Agencies which have been involved in the working group include

the Departments of State, Homeland Security, Treasury,
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Justice, Transportation, Education, Health and Human Services,

Labor as well as HSC, NSC and DPC.

The IWG has been congidering these issues since it formed in

January 2003.

The Administration, under the guidance of the Homeland
Security Council, is currently working with a sense of urgency
in developing policy on the acceptance of consular
identification cards as a valid form of identification in the
United States. The development of this policy is taking some
time because the issue is complex and will have far-reaching
ramifications. One policy determination has already been
made. Foreign consular ID cards do not establish or indicate
lawful U.S. immigration status and should not be viewed as
valid for that purpose, nor do they establish a foreign
national's right to be or remain in the United States. Work
on additional policy is ongoing and additional results should

be available shortly.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta 8. Jacobson
Chairman John N. Hostettler (#3)

Sc. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:

Ms., Jacobson noted that any policy on consular identification
cards must address questions of security, reciprocity, and
protection for Americans abroad.

A. What are the State Department’s specific concerns in this
regard?

B. What documents, other than passports, does the United States
issue to its citizens abroad annually? Please state how
many of these documents the United States issued last year.
Pleage also describe the general circumstances under which
the recipients of the documents received them, and state
whether those individuals are eligible to receive passports.

C. How many consular identification cards did the Government of
Mexico issue in the United States last year?

D. Who accepts U.S.-issued consular cards?

E. Does the State Department lobby leocalities in any other
countries to accept U.S. consular identification cards for
domestic identification purposes? Please describe.

Answer:

A. The standard document used by U.S. citizens living or
traveling outside the United States is the U.S. passport.
However, especially in contiguous countries like Mexico,
canada and Caribbean nations, American citizens often travel

with other, less secure documents. For example, American

citizens may enter many of these countries with only a birth
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certificate as evidence of citizenship. The United States
also issues a limited number of consular cards of identity to
U.s. citizens, and a larger number of transportation letters,
which are used in lieu of passport for direct return to the
United States, generally in emergency c¢ircumstances. The
Department of State would not wigh to have other countries
refuse to accept the identification documents borne by U.S.
citizens. In emergency situations, it ie vital that the
United States government can move quickly to protect the lives

and interests of U.S. citizens who may be in danger.

The Department issues only a small number of consular cards of
identity. U.S. Cards of Identity are generally igsued to U.S.
citizens who are being returned to the United States under
escort by U.8. law enforcement under Extradition or Prisoner
Transfer treaties. Many of these cards are issued in Mexico
to U.S. citizen prisoners who are being returned to the United
States under the U.S.- Mexico prisoner transfer treaty. The
most common identification document issued to U.S. citizens
abroad is the passport, but we also issue transportation
letters to facilitate rapid return of a citizen to the United

States in critical situations when it is not feasible to issue
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a U.S5. passport.

The Ewbassy of Mexico informed us that approximately 1,200,000

cards were issued in calendar year 2002.

Other governments, including the Government of Mexico, accept
the U.S. consular card of identity. Inspectors of the
Department of Homeland Security also accept these cards to

allow the U.S. citizen bearer to enter the United States.

We have not needed to lobby cther countries to accept our
consular cards of identity. However, we regularly engage with
host country officials around the world on a wide variety of

issues related to the protection of U.S. citizens.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta 8. Jacobson
Chairman John N. Hostettler (#4)

Sc¢. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:
Ms. Jacobson noted in her testimony that Mexico has issued
consular cards to its citizens in the United States for over 100
years, but only recently has begun “vigorous efforts to secure
acceptance of the card by local governments and financial
institutions at a time of heightened security concerns.”

A. What have those efforts consisted of?

B. @Given the fact that, post-September 11, we do have

heightened security concerns, why has the Mexican government
decided now to seek acceptance of these cards?

Answer:

A. It is our understanding that Mexico’s efforts to gain
acceptance of the redesigned consular identification cards
consist of providing written, verbal, or electronic
information about the card while simultanecusly or soon
after requesting that the card be accepted as valid
identification. The Government of Mexico has provided this
information to a host of organizations including: state
governments, local governments, private corporations, and

law enforcement offices.
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B. Since taking office in December 2000, the Fox Administration
has made a concerted effort to engage the Mexican population
living abroad. It is believed that seeking acceptance of
the Mexican consular identification card is an example of
their efforts - a method to assist Mexicans living in the

United States.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta S. Jacobson
Chairman John N, Hostettler (#5)

Sc. on Immigration, Border Security, and Claims
Committes on the Judiciary
June 26, 2003

Quegtion:

It would appear that, of the State Department components, the
Office of Foreign Missions would have more authority to regulate
consular issuance of identification cards, and consular lobbying
efforts on behalf of those cards. Is there any reason that the

State Department did not send a representative from OFM, instead
of Ms. Jacobson, to testify at this hearing?

Answer:

The Department decided to send Ms. Jacobson tc testify on
the issue of consular identification cards, as we understood
that the Mexican case was of primary interest to the
Subcommittee. In an effort to be responsive to the
Subcommittee's concerns, we selected Ms. Jacobson, who was
Acting Deputy Assistant Secretary for Mexico and Canada in
the absence of her supervisor and who, as the Directoxr of
the Office of Mexican Affairs, has had close involvement in

the issue.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta 8. Jacobson
Chairman Jobn N. Hostettler (#5)

Sc. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:

As reported in the media, some critics of the domestic acceptance
of consular ID cards by U.S. states and localities contend that
foreign governments’' promotion of the use of these cards by
illegal aliens has, as one of its motives, the desire to create a

de-facto immigration amnesty program. Is there any evidence of
that motive?

Answers:
We understand that registration of citizens and protection of
their welfare is a strong motive for the issuance of consular
identification cards.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta §. Jacobson
Chairman John N. Hostettler (#7)
Sc. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003
Question:

Questions have been raised about acceptance of Mexican-igsued
Matriculas Consular in Mexico.

A. Ma. Jacobson stated in her testimony that it was her belief
that “an increasing number of Mexican banks in the noxrthern
part of the country . . . accept the Matricula.” Please
provide the Subcommittee with a list of those banks.

B. Is it true that only a handful of Mexico’s states accept the
Matricula Congular as a form of ID? If so, what is the
reason that so few Mexican states accept the cards?

C. Please provide a list of the Mexican states that accept the

Matricula Consular for identification purposes.

Answer:

A. While the Mexican consular identification card is designed
to be used by Mexicans outside of Mexico, we have been
informed that Serfin, Bancomer, Banamex, and Scotia/Inverlat
have offices accepting the Mexican consular identification
card in Northern Mexico. Banks in central and southern
Mexicc have not embraced the card as they receive few

requests to honor them.
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B. The Department is unaware of the acceptance level of the
Mexican consular identification card within Mexico.
C. The Department does not have such a list, but is requesting

this information from the Embasgy of Mexico.
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta S. Jacobson
Chairman John N. Hostettler (#8)

Sc. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:

Aside from the Vienna Convention, does the State Department have
any other ability to regulate the activities of consular officers
in the United States? Please describe the authorities that the
State Department has to regulate the activities of foreign
consular officers in the United States.

Answer:

See answer to question 10(C).
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Questions for the Record Submitted to
Deputy Assistant Secretary Roberta S. Jacobson
Chairman John N. Hostettler {(#9)

Sc. on Immigration, Border Security, and Claims
Committee on the Judiciary
June 26, 2003

Question:

We have been told that one of the main problems with the Mexican
congsular card, the Matricula Consular, is that Mexico has no
centralized databases to verify true identities of applicants, or
to cross-check who has applied for or received the ID cards.
Varicus media reports have indicated that the Government of
Mexico intends to correct that problem sometime in the future.
Some reports have speculated that it would be a matter of months;
others have talked about years; and still others have speculated
that Mexico may never complete such a task. In this context,
please respond to the following questions:

A. What do we actually know about the efficacy, the scope,
the completeness, and the accuracy of whatever database
Mexico may have for its birth certificates?

B. Would Mexico allow U.S. law enforcement access to such
information for purpeses of verification or investigation
of crimes or terrorism?

Ansver:
A. The Mexican Civil Registrar system does have computerized

recoxrds; however, the electronic records are not centralized

either physically or through a common database.

B, While we have not engaged the Mexicans specifically on this
issue, Mexico has demonstrated itself as a partner in the

war on terrorism. Mexico has also expressed a willingness
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